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distinction between the two tracks.'” Government planes that have flown
into a foreign State in violation of the latter’s sovereignty have not been
granted inviolability, where sometimes a case for self-defence or even
self-help need not be mounted as the planes have landed and are not
moving; only police actions are in order. In any event, if indeed the rules
were operating separately on such different tracks, a rule on immunity for
the ship wreck should not prevent the continuation of the self-defense or
self-help measures against the ship wreck after the ship has sunk, to the
extent applicable. As to other aspects, the Court’s judgment in Germany
v. Italy is not without detractors and these issues can be left for the future.

8. Similarly, it seems clear these days that governmental crew aboard a
ship would not enjoy immunity from prosecution for war crimes (and
probably other international crimes) committed onboard the ship®; it
would be difficult for one to accept that even though the ship was utilized
as an instrument in the commission of these crimes, that ship itself still
would enjoy immunity or even complete immunity, and that it would
continue to enjoy immunity after it had sunk and become a wreck. Such a
view would put the ship in a situation better than the crew members. If
such a better position were to obtain during an armed conflict or in
matters relating thereto, the narrow scope of the Court’s decision in
Germany v. Italy would militate in favor of a different rule in cases other
than armed conflict situations.”’ The Court expressly said that “it is not
called upon in the present proceedings to resolve the question whether
there is in customary international law a ‘tort exception’ to State
immunity applicable to acta jure imperii in general” and that “[t]he issue
before the Court is confined to acts committed on the territory of the
forum State by the armed forces of a foreign State, and other organs of
State working in co-operation with those armed forces, in the course of
conducting an armed conflict”. If a broader inquiry were conducted, the
result may well be different.

19 The special status of embassy premises may entitle them to special treatment,

but that hinges on the special status. Since governmental ships are not so special as are
embassy premises, they should not be given the same status.
Cf, e.g,l Oppenheimer’s International Law, 744-45; 1165-1174;
Ingrid Delupis, Foreign Warships and Immunity for Espionage, 78 American JIL
(1984), 53.
2 Jurisdictional Immunities of the State (Germany/Italy: Greece intervening),
Judgment, ICJ Reports 2012, 127, para. 65; cf. Diss. Op. Gaja, ibid., 317, para. 9. Cf.
Sienho Yee, The Discretionary Function Exception Under the Foreign Sovereign
Immunities Act: When in America, Do the Romans Do as the Romans Wish?,
93 Columbia Law Review (1993), 744-82.
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9. In addition, the cases presented so far do not seem to have addressed
many aspects of immunity in a focused manner. A careful reading of
them will reveal that they do not really support complete immunity for a
governmental sunken ship in all respects.

10. In light of the above considerations, particularly the uncertainties, I
would propose that we not formulate a provision that would fix or freeze
the immunity of a sunken ship in a static way once and for all. Rather, we
should formulate a general rule that would cap the immunity of a State
sunken ship to no greater than the quantum of immunity it enjoys
immediately before sinking, allowing that quantum of immunity to
mature in the fullness of time. One may note that to some extent the
enjoyment of immunity by a certain type of ships may depend on their
viability as such ships; once such a viability is lost, the immunity
attaching to such a type is also lost (cf. UNCLOS, Art. 29). One may also
note that the immunity that a wreck enjoys would not necessarily equal
that enjoyed by the ship immediately before sinking. We need, and can
only say, that the immunity that a wreck enjoys cannot be greater than
that the ship enjoyed immediately before sinking.

11. Furthermore, we should also formulate some particular rules to
reflect that the situations where no immunity is available, if we are
reasonably certain of these situations.

12. In the light of the above considerations, a provision to the following
effect is proposed (leaving language issues for the future):

Without prejudice to the applicability of other species of law, a
State sunken vessel enjoys, while un-abandoned, immunity to no greater
extent than the vessel has immediately before sinking, however:

(1) A State sunken vessel being used immediately before sinking in the
waters under the sovereignty of a foreign coastal State as an
instrument in committing a serious international crime or a violation
of the prohibition against the use of force does not enjoy
inviolability;

(2) Government cargo on board a State sunken vessel enjoys immunity to
the same extent as the sunken vessel;

(3)Private cargo on board a State sunken vessel enjoys immunity to the
same extent as the sunken vessel except from judicial proceedings.

The Geneva meeting was attended by MM. Caflisch, Degan,
Francioni, Hafner, Kateka, Oxman, Thiirer and was chaired by the
Rapporteur after a brief introduction by Lucius Caflisch. After two days
of discussion, the group was able to finalize a Resolution on the basis of
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the draft prepared by the Rapporteur. It was decided to submit the
Resolution to the Plenary in Tallin.

H. Text of the Draft Resolution adopted at Geneva Intersessional
Meeting (5 June 2015)
Ninth Commission

The Legal Regime of Wrecks of Warships and Other State-
owned Ships

in International Law
Rapporteur: Natalino Ronzitti
Resolution
The Institute of International Law,

Emphasizing the duty of co-operation for the preservation and
protection of cultural heritage;

Guided by the rules of customary international law enshrined in the
United Nations Convention on the Law of the Sea (1982);

Recalling the Convention on the Protection of Underwater Cultural
Heritage (2001) as well as the Convention on the Means of Protecting
and Preventing the Illicit Transfer of Ownership of Cultural Property
(1970) and the Unidroit Convention on Stolen or Illegally Exported
Cultural Objects (1995);

Taking note of the Nairobi International Convention on the
Removal of Wrecks (2007);

Taking note of the United Nations Convention on Jurisdictional
Immunities of States and their Property (2004);

Bearing in mind the law of armed conflict at sea as well as the
customary rules on succession of States;

Being aware of the uncertainties that continue to surround the
question of wrecks of warships and desiring to contribute to the
clarification of international law concerning this matter;

Adopts the following Resolution:

Article 1
Definitions

For the purpose of this Resolution:

1. Wreck means a sunken State ship which is no longer operational, or
any part thereof, including any sunken object that is or has been on board
such ship.
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2. A sunken State ship means a warship, naval auxiliary, or other ship
owned by a State and used at the time of sinking solely for governmental
non-commercial purposes. Stranded ships or ships in process of sinking
are not included in the definition.
3. A sunken State ship includes all or part of any cargo or other object
connected with such a ship regardless of whether such cargo or object is
owned by the State or privately.

Article 2

Duty of co-operation

1. A wreck of an archaeological and historical nature constitutes cultural
heritage when it has been submerged for at least 100 years.
2. All States should co-operate to protect and preserve wrecks
constituting cultural heritage, to remove wrecks which are a hazard to
navigation, and to ensure that wrecks do not cause or threaten pollution of
the marine environment.
3. All States are required to take the necessary measures for ensuring the
protection of wrecks constituting cultural heritage.
4. States bordering an enclosed or semi-enclosed sea should co-operate
in the performance of their duties under this Resolution in a manner
consistent with the rights and duties of other States.

Article 3

Immunity of sunken State ships
Without prejudice to the other provisions of this Resolution sunken

State ships enjoy sovereign immunity.

Article 4

Sunken State ships as property of the flag State
Sunken State ships remain property of the flag State, unless the flag

State has clearly stated that it has abandoned the wreck or relinquished or
transferred title to it in accordance with its laws.

Article 5

Status of the cargo

1. The cargo on board of sunken State ships enjoys sovereign immunity.
2. The cargo owned by the flag State remains property of that State.

3. Private cargo cannot be disturbed or removed without the consent of
the flag State.

Article 6
Armed conflict at sea
Wrecks of captured State ships are property of the captor State.
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Article 7
Sunken State ships in internal waters.
Archipelagic waters, and the territorial sea

The coastal State, in the exercise of its sovereignty, has the exclusive
right to regulate activities on wrecks in its internal waters, archipelagic
waters, and territorial sea without prejudice to Article3 of this
Resolution.

Article 8
Sunken State ships in the contiguous zone

In the exercise of its rights under Article 303 of the United Nations
Convention on the Law of the Sea, the coastal State may regulate the
removal of sunken State ships from its contiguous zone.

Article 9
Sunken State ships in the exclusive economic zone
or on the continental shelf

Any activity of the flag State on a sunken ship in the exclusive
economic zone or on the continental shelf of a foreign State should be
carried out with due regard to the sovereign rights and jurisdiction of the
coastal State. The flag State should notify the coastal State in accordance
with applicable treaties of any activity on the wreck which it intends to
carry out. The coastal State has the right to remove a wreck interfering
with the exercise of its sovereign rights if the flag State does not take any
action after having been requested to co-operate with the coastal State in
removing the wreck.

Article 10
Sunken State ships in the Area

Without prejudice to Article 149 of the United Nations Convention
on the Law of the Sea, wrecks of sunken State ships in the Area are under
the exclusive jurisdiction of the flag State.

Article 11

Succession of States
The provisions of this Resolution are without prejudice to the rules
and principles of international law regarding State succession.
Article 12
War Graves

Due respect shall be shown by all States and their nationals for the
remains of any person in a sunken State ship who was on board at the
time of its sinking. This obligation may be implemented through the
establishment of the wreck as a war cemetery or other proper treatment of
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the remains of deceased persons and their burial if the wreck is recovered.
Interested States are encouraged to propose the establishment of war
cemeteries for wrecks.

Article 13
Salvage

. The salvage of sunken State ships is subject to the provisions of

Articles 4 to 7 of this Resolution and to the applicable rules of
international law.

. Salvage should be carried out in accordance with this Resolution and

appropriate archaeological practices.

Article 14
Cultural Heritage

. States have the duty to protect wrecks referred to in Article 2,

paragraph 1.

. Where appropriate wrecks of the nature referred to in paragraph 1

should be preserved in situ.

. Wrecks of the nature referred to in paragraph 1 not preserved in situ

should be recovered in accordance with appropriate archacological
practices and properly displayed.

. States shall take measures necessary to prevent and control

commercial exploitation for trade or speculation of sunken State ships
constituting cultural heritage that is incompatible with the duties set
forth in Article 2 of this Resolution as well as in applicable treaties.

Article 15
Hazard to navigation and protection of the marine environment

. The flag State shall remove wrecks constituting a hazard to navigation

or a source or threat of marine pollution.

. In case of imminent danger, the coastal State may take the measures

necessary to eliminate or mitigate the danger.

Article 16
Settlement of disputes

Disputes concerning wrecks of sunken State ships shall be settled

in accordance with Articles 2, paragraph 3, and 33 of the Charter of the
United Nations and the applicable dispute settlement provisions of
treaties in force between the States concerned.
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I. Subsequent Comments

After the adoption of the Dr by the Group in Geneva the Rapporteur
received a number of drafting change proposals by confiére Lowe on the
content of the Resolution. He also expressed a critical remarks. Critical
remarks were also made by confrére Degan. Both are reproduced below.

Comments by Mr Lowe

My thanks to Natalino for all of the effort that he has put in to it. I
have indicated some questions, and some minor drafting points, in Track
Changes. I must confess, however, that I am not entirely convinced that
this is the best way that we can make a useful contribution to the topic.
Given the existence of the other conventions, I think that we really need
to spell out the lacunae that we think the Resolution would fill, and the
thinking behind the approach adopted. And I am concerned that we may
have overlooked some of the practical constraints arising from the
conduct of salvage and archaeological operations. I wonder if there is not
a case for pausing our work and trying to engage in detail with one of the
other professional groups concerned — such as the marine archaeologists
— to see what changes (if any) in the international legal framework are
necessary to accommodate the conduct of their work according to their
own best practices and professional standards.

I very much regret that I have had to change my plan to participate in
the Tallinn meeting — particularly as I am working in South America
during your Geneva meeting. I hope that we can find the right approach,
by which we can make an original and useful contribution in this topic.

Comments by Mr Degan

To my regret | am not able to support the last text of the draft
Resolution that the majority of members of our Ninth Commission
adopted at the end of our meeting in Geneva. With your improvements in
progress most of the text in the last version became admissible to me.
Nevertheless, I have strong objections on Articles 3 and 4 and in the light
of their impact also on its Article 6. I shall resume here some of my
arguments that I addressed to you in my previous letters.

Article 3 reads as follows: "Without prejudice to the other provisions
of this Resolution sunken State ships enjoy sovereign immunity". This
provision is applicable on wrecks of warships sunken in time of peace
either by errors in navigation of its crew or errors in their construction,
but without external involvements. It can be claimed that if a ship in
innocent passage through the foreign territorial sea suffers an accident its
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wreck continues to enjoy sovereign immunity of its flag State and it
remains in its property. The same is in the high seas.

In time of an armed conflict which was regular at the time of sinking,
warships of all belligerents as being actors of their hostilities, lose their
sovereign immunity. They were produced and are maintained as a means
of warfare. If such a ship was sunken by the enemy belligerent its wreck
cannot enjoy sovereign immunity of the flag State because it is not
operational and as such is not anymore a State organ. Claiming its
sovereign immunity is not more than a legal fiction. Therefore, important
are here circumstances of sinking.

I suggested you in my previous letters not to ignore the rules on war
booty in armed conflicts at the seas. There are few provisions in
codification conventions, but there is a uniform, consistent and
established practice relating to it, which is followed by communis opinion
juris.z2

I also stressed from the practice of WW II some cases of subsequent
capture of warships by several States and sinking them by the third
belligerent. Our Commission adopted the new Article 6 that "Wrecks of
captured State ships are property of the captor State". Unfortunately, that
simple rule cannot encompass all situations that can occur during
protracted hostilities. In the 19™ century the ramming of enemy ironclads
meant at the same time their capture and the loss of property over the
wrecks by the original flag State. Perhaps the same analysis cannot be
appropriate in situations of later developments in methods of naval
warfare. A warship can now be sunken in an enemy minefield. A big
battleship can be torpedoed by a small naval craft, and especially by
submarines. In World War Il many warships were sunk by air raids from
enemy aircraft careers or from land. Now they can be a target of long
range missiles from enemy ships, submarines or from land. The right of
booty is hardly applicable in all these situations, but it is not entirely
excluded.

An inductive approach to this practice has preference over deduction
of some would-be legal rules from our pre-established aims. The cases of
sinking of battleships are not so frequent in practice of warfare and a
plenty of data of sinking and of surrounding circumstances can be found
on Internet.”

2 See for instance Rule 49 in the ICRC's Customary International Law, Volume 1,

Cambridge University Press, pp. 173-175.
z Having in view that practice of captures and changes of the flag State until the
sinking of a ship by a third belligerent, I suggested a general reservation in the preamble
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Article 4 reads as follows: "Sunken State ships remain property of the
flag State, unless the flag State has clearly stated that it has abandoned
the wreck or relinquished or transferred title to it in accordance with its
laws". Respecting the rules of positive international law on the booty of
war a quite opposite provision should be more appropriate. It should be
the belligerent State that has sunken an enemy warship which is free to
abandon its title on the wreck.

However, in both above cases this Article provides a rule that cannot
be corroborated by any previous State practice, and still less by communis
opinio juris. It is a piece of legislation that is not appropriate to
Resolutions of our Institute. Our company has no legislative tasks that
what ensues from Article 2 of its Statutes concerning its purpose. It
cannot all the way through its Resolutions modify rules of general
customary international law that most of States consider to be the law in
force. Hence, a clear distinction between lex lata and lex ferenda in order
to promote the progress of international law is always welcomed.
Contrary to it, Articles 3, 4 and 6 are coached in our draft Resolution in
the form of legal rules already in force.

Especially a Resolution of our Institute cannot as such modify or
amend rights and obligations of parties to treaties in force. Even if a
Resolution succeeds to initiate a new diplomatic conference on its
modifications, the amended text, if it enters into force, will not apply on
relations between a party of the original text alone and parties of two
texts (Article 30-(4)-(b) of the 1969 Vienna Convention). Suppose that
the 2001 UNESCO Convention on Underwater Cultural Heritage will be
amended in future and that one of its parties adopts the modified text and
another refuses to do so. Its Article 7 on protection of Underwater
cultural heritage in internal waters, archipelagic waters and territorial sea
will continue to govern their relations in its original form.

Having in view very contradictory and unstable practice of States over
the capture of warships and the entitlement on their wrecks, one should
not ignore a conclusion by famous Greek philosopher Aristotle from the
3" century BC: “...that all law is universal but about some things it is not
possible to make a universal statement which shall be correct... for the

of our draft Resolution that its rules do not apply on wrecks of warships sunken in time
of recognized armed conflicts. The text adopted as the ultimate paragraph in its
preamble has lost that objective.
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error is not in the law nor in the legislator but in the nature of the thing,
since the matter of practical affairs is of this kind from the start.” **

The advantage of the 2001 UNESCO Convention is exactly in this
that it puts aside questions of property rights and sovereign immunity
over all wrecks that constitute the Underwater cultural heritage. It
proclaims the principle that this heritage of the mankind should not be
commercially exploited. That became a legal obligation of the growing
number of its States parties. Instead of questions of ownership and of
non-existent sovereign immunity over the wrecks, the Convention has
established the jurisdiction of States in protection of this heritage. This
does not entirely exclude claims on their property before internal
jurisdictions of coastal States. However, Article 7 of that Convention
strongly discourages such claims by a former flag State in internal waters,
archipelagic waters and the territorial sea of another State. In other parts
of the sea such claims have more chances to succeed. In the Area they are
in opposition to no coastal State, but the problem is of 4000 meters or
more of the depth of the submerged sea-bed.

I wanted by an amendment on War Graves in Article 12 suggest a new
balance of interests of the coastal State and the former flag States and
other interested parties. It was adopted, but it does not cure the
implication of Articles that have been agreed to.

Finally, I want shortly to comment the adopted solution in proposed
Article 5 that the cargo on board of sunken State ships enjoys sovereign
immunity and that it remains the property of the flag State. In case that a
sunken State ship becomes Underwater cultural heritage, the cargo on its
board, as being its accessory, comes under the protection of rules and
principles set out in the 2001 UNESCO Convention. This is confirmed by
its definition in Article 1(1)(ii). Hence, Article 5 of our Draft Resolution
is inapplicable in relations between parties to this Convention which is a
lex specialis in respect to rules of more general character.

2 Cf, The Nicomachean Ethics of ARISTOTLE, translated and introduced by
Sir David Ross, Oxford University Press 1959, Book V, 1137b, para 10, (p. 133).
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II. DELIBERATIONS DE L’INSTITUT

Troisiéme séance pléniere Mardi 25 aofit 2015 (matin)
La séance est ouverte a 11 h 40 sous la présidence de M. Miillerson.

The President invited Mr Ronzitti, Rapporteur of the 9™ Commission,
to present his Report.

The Rapporteur thanked the President and announced that he would
try to be brief. He recalled that the Draft Resolution prepared by the
Commission had been distributed. He pointed out that even if the
working language was English, a French translation had been prepared,
thanks to the work of the Secretariat. He recalled that the subject had
been introduced to the Members of the 9" Commission at the Naples
Session. A Preliminary Report had been circulated in Rhodes, along with
a questionnaire. In Tokyo, an addendum and a draft structure for a
Resolution had been presented. The Commission met again in Geneva
and prepared the Draft Resolution which was now before the plenary.

The Rapporteur drew the attention of the Members to the main problems
with wrecks of warships and other State-owned ships highlighted in the
Draft Resolution, which pertained to sovereign immunity and the
protection of underwater cultural heritage. The Draft Resolution
contained 16 articles and a preamble. The Rapporteur illustrated its main
contents just recalled, and referred to the principal conventions related to
the subject-matter under study, as well as rules of customary law. The
Rapporteur presented the general point of the Draft Resolution in order to
clarify what would otherwise have stayed under the clouds, given that the
main conventions on the subject included reservations regarding warships
and State-owned ships. Definitions were set out in Articles 1 and 2. Some
provisions, such as Articles 7 to 10, revealed the tension between the
coastal State and the flag State. He noted that the establishment of war
cemeteries on wrecks (Article 12) was a sensitive point, and that the
question of salvage was controversial compared to the obligation to
protect cultural heritage. Propositions had been made about wrecks which
were a hazard to navigation, or could damage the marine environment.
He provided the example of the Pacific Ocean, which contains many
wrecks dating back to the Second World War. The Draft Resolution also
included a dispute settlement provision.

The Rapporteur then wanted to present and illustrate briefly the Articles
of the Draft Resolution. He noted that Article 1 contained a definition of
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wrecks, including objects that were on board of the ship, which was an
important clarification. In the second paragraph, he highlighted that the
Commission had referred to the Geneva Convention. He added that
paragraph 3 included in the definition of a sunken State ship any cargo or
object connected with the ship, regardless of the identity of its owner.

The Rapporteur pointed out that Article 2 recalled that a wreck of an
archaeological and historical nature constituted cultural heritage when it
had been sunken for at least 100 years, according to the definition
enshrined in the UNESCO Convention on Underwater Cultural Heritage.
He underscored that paragraph 2 was a provision about hazards or
pollution such wrecks could cause, whereas paragraph 4 dealt with
cooperation of States bordering an enclosed or semi-enclosed sea, which
was also important.

Next, the Rapporteur stressed the significance of Articles 3 and 4. He
observed that Article 3 was about immunity of sunken State ships.
Article 4, for its part, showed the tension between the coastal State and
the flag State, given that the sunken State ships remained property of the
latter. The Rapporteur noted that this principle appeared very clear, and
applied also in connection with cargo, as set out in Article 5, paragraph 2.
As a recent judgment confirmed, he reminded the plenary that cargo also
enjoys sovereign immunity (paragraph 1). In paragraph 3, it was recalled
that private cargo cannot be removed without the consent of its owner,
that is to say the flag State. The Rapporteur showed that relating to armed
conflict at sea, as set out in Article 6, wrecks became the property of the
captor State, without any necessity of prize adjudication.

He then presented a number of delicate provisions taking into account the
location of wrecks, and clearing the problem of jurisdiction, by reference
to the UNCLOS and the UNESCO Convention (Articles 7 to 10). He
noted that the exclusive right of the coastal State remains in internal
waters, archipelagic waters and the territorial sea, without prejudice to
Article 3 of the Draft Resolution about sovereign immunity of the flag
State (Article 7). He added that in the contiguous zone, the coastal State
may regulate the removal of the wreck (Article 8). As for the exclusive
economic zone and the continental shelf, he observed that the coastal
State enjoys sovereign rights, and the flag State should consequently
notify it whether activities are carried out on the wreck. He further stated
that Article 10 stuck to the provisions of Article 149 of the UNCLOS,
which specify that wrecks were under the exclusive jurisdiction of the
flag State. The Rapporteur highlighted that anyhow, States should pay
attention to wrecks as fact of the cultural heritage. He mentioned that, in
Article 11, the Commission had preferred not to quote any conventions
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on succession of States given their low level of ratifications, and to
simply refer to customary law.

Recalling Article 12 on War graves, and more precisely the respect due to
the remains of any persons in a wreck who were on board at the time of
sinking, the Rapporteur indicated that these provisions echoed the first
Protocol of the Geneva Conventions of 1949.

He added, about Article 13, that there were different views about salvage
and the way to protect cultural heritage. Attention should have been paid
to the fact that wrecks remain in any case property of the flag State. The
Rapporteur indicated that paragraph 2 provided that salvage should be
carried out in accordance with archaeological heritage.

He pointed out that Article 14, as a special provision about cultural
heritage, set out that wrecks of an archaeological and historical nature
should be preserved in situ. The Rapporteur mentioned that if this was not
possible, such a wreck should be exposed as a museum. He emphasised
that the important thing was States’ duty to prevent or control commercial
exploitation of this kind of sunken State ship (Paragraph 4).

The Rapporteur, presenting Article 15, showed that the 2007 Nairobi
International Convention on the Removal of Wrecks did not regulate
wrecks of warships, unless the flag State would take it into account. Here,
removing the wreck constituting a hazard to navigation or a source or
threat of pollution appeared as a duty of flag State. He underlined that the
coastal State may also have to take measures, in case of imminent danger.

Finally, the Rapporteur called attention to Article 16, a short provision
about the settlement of disputes making reference to the UN Charter.

The Rapporteur thanked again the members of the 9™ Commission who
contributed to this work.

The President thanked the Rapporteur for his very informative recall,
and opened the floor to the discussion.

Mr Bogdan expressed his congratulations for this interesting and well-
done Draft Resolution. As a private international law specialist, he
expressed particular appreciation for Article 4, which indeed takes into
account a private international law problem. It reminded him of the
situation of a flag State selling a wreck to a private company, that is to
say a private contract situation. The Rapporteur specified that the
provision mentioned that this transfer had to be done in accordance with
that State’s laws. Mr Bogdan expressed the thought that this principle
was a good solution, but did not appear self-evident. To his mind, it was
not necessary to take position about it in the Draft Resolution, and the
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provision should have stopped before the reference to the flag State’s
laws.

Mr Wolfrum opined that the Draft Resolution appeared as fulfilled and
should not be left for further discussion. He thought that Members should
adopt it as soon as possible.

M. Ranjeva souhaite quant a lui attirer I’attention sur les problémes
rencontrés par les Etats devenus cimetiéres d’épaves de navires de guerre
et d’Etats, tels que Madagascar. L’adoption d’un tel instrument aiderait
trés certainement, de son point de vue, les autorités €tatiques a mettre en
place la législation interne appropriée pour y répondre. Il tient également
a faire deux remarques. Le projet de résolution ne mentionne nullement la
pratique de pillage institutionnalisée des épaves, menée par des
associations de malfaiteurs dont les stratégies s’articulent autour des
conventions existantes. Il considére que ce probléme d’actualité devrait
étre pris en compte. Il reléve en outre qu’aux termes de I’article 3, les
navires d’Etat coulés bénéficient de I'immunité de juridiction. S’il en
comprend le principe, il s’interroge sur ses limites, notamment
temporelles, et se demande s’il n’y aurait pas place pour une prescription.

M. Torres Berndrdez remercie le Rapporteur et 1’ensemble de la
9™ Commission pour leur travail. Il indique qu’il suit de prés les
développements relatifs a cette matiére, et pense que le projet est en état
d’étre renvoyé en comité de rédaction. Il estime qu’il n’est aucunement
question ici de droit contractuel, mais uniquement de droit international
public. L’article 14, paragraphe 4, lui apparait a ce propos intéressant, en
ce qu’il met en lumicre I’importance d’éviter 1’exploitation commerciale
du patrimoine culturel. Il est en accord avec la définition donnée a
I’article 2 des épaves appartenant audit patrimoine culturel. Son Etat y
ayant un intérét évident, il accueille chaleureusement les dispositions qui
rappellent la propriété de I’Etat du pavillon sur les épaves. Dans
I’ensemble, il apparait donc trés en faveur de ce projet de résolution et de
son adoption lors de cette session.

Mr Kazazi thanked the Rapporteur for his achievement, but required a
clarification on the scope of the Draft Resolution. He wondered why it
had been limited to warships and State ships, and not extended to
commercial ships, which could also cause hazards. He then remarked that
if the Draft Resolution emphasised cultural heritage, the protection of the
environment was no less important and should have been highlighted as
well. He observed that wrecks could indeed cause huge damages to the
ecosystem. He finally expressed doubts about the need for a provision on
dispute settlement in such a Resolution.
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Mr Treves recalled that he was not a member of the 9™ Commission,
but had recently read what appeared to him as a solid piece of work, and
thanked the Rapporteur for it. He remarked that the Draft Resolution was
in conformity with the general principles of the law of the sea. But
moreover, Articles 7 to 9 were a good contribution to make these rules
more concrete. He nevertheless raised the same objection against
Article 16 on dispute settlement as Mr Kazazi, noting that this text was a
Resolution of the Institute and not a treaty. He suggested that the existing
conventions on this matter should refer to the provisions on dispute
settlement contained in UNCLOS.

The President invited the Rapporteur to provide a short response to
the questions raised in the plenary.

The Rapporteur expressed his gratitude for the comments received
and indicated his intention to address them one-by-one. He thanked
Mr Bogdan for his useful intervention. In response to Mr Ranjeva, he
indicated that salvage was not abolished but to be conducted in
conformity with the protection of cultural heritage. He referred to
Article 14, paragraph4, of the Draft Resolution, pointed out by
Mr Torres Bernardez, which clearly provides that States should enact
rules in order to prevent pillage or commercial exploitation of sunken
ships. Taking into account all relevant provisions, he underscored that
historical and cultural property was protected and salvage was limited.
Whilst salvage could not be prevented, he reiterated that it should be
conducted in conformity with the prescriptions of the Draft Resolution.

The Rapporteur addressed Article 3 of the Draft Resolution, which
purported to protect the immunity of jurisdiction. He clarified that there
was legislation that clearly governed the question of whether this
immunity was absolute or relative. He recalled that under international
law, there was no rule of prescription: in principle, the passage of time
was not a rule that removed immunity. He confirmed that recent
jurisprudence involving wrecks of warships dating back to the
18" century had confirmed this tendency, adding that this question also
depended on the law of flag States.

The Rapporteur then addressed the issue raised by Mr Kazazi on the
scope of the Draft Resolution. He remarked that commercial ships were
not included within the purview of that instrument because the
Commission was tasked with regulating sunken warships, which was a
controversial subject. He stated that the Nairobi Convention regulates
sunken commercial ships, whilst excluding sunken warships. Similarly,
he called attention to the fact that the 1989 International Convention on
Salvage excludes warships from its purview.
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The Rapporteur reiterated that several provisions pertained to cultural
heritage. He added that Article 15 of the Draft Resolution laid down
responsibilities for both the flag State and the coastal State in respect of
the protection of the marine environment. Responding to Messrs Kazazi
and Treves, he shared their understanding that Article 16 constituted a
short provision on dispute settlement, the inclusion of which had been
debated within the Commission. He indicated that he would discuss its
fate with the other members of the Commission, and took the view that it
could be eliminated.

Otherwise, the Rapporteur agreed that the Commission could adopt the
suggestion put forward by Mr Treves and indicated that there was a need
to draft provisions on dispute settlement modes. He observed that this
was a policy choice that would have to be discussed within the
Commission.

The President thanked the Rapporteur for his concise answers. He
gave the floor to Mrs Arsanjani.

Mrs Arsanjani thanked the Rapporteur and Commission for their
complete and well-rounded Report. She indicated that she had no quarrel
with the Draft Resolution. She interrogated the Rapporteur on the
meaning of the terms “sovereign immunity” in Articles 3 and 5 of the
Draft Resolution. In particular, she queried whether they pertained to
jurisdiction or whether they also extended to inviolability, inferring that
the current formulation could engender an ambiguous meaning. She
further called into question the utility of having a provision on dispute
settlement in a resolution of the Institut.

Le Président remercie les membres de leur participation.
La séance est levée a 12 h 30.
Septiéme séance pléniére Vendredi 28 aolt (aprés-midi)
La séance est ouverte a 14 h 05 sous la présidence de M. Miillerson.

The President gave the floor to the Rapporteur to present the revised
draft Resolution.

DRAFT RESOLUTION REVISED 1
The Institute of International Law,

Emphasising the duty of co-operation for the preservation and
protection of cultural heritage,

Conscious of the duty to protect and preserve the marine
environment,

Guided by the rules of customary international law enshrined in
the United Nations Convention on the Law of the Sea (1982),
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Recalling the Convention on the Protection of Underwater
Cultural Heritage (2001) as well as the Convention on the Means of
Protecting and Preventing the Illicit Transfer of Ownership of Cultural
Property (1970) and the Unidroit Convention on Stolen or Illegally
Exported Cultural Objects (1995),

Taking note of the Nairobi International Convention on the
Removal of Wrecks (2007),

Taking note of the United Nations Convention on Jurisdictional
Immunities of States and their Property (2004),

Bearing in mind the law of armed conflict at sea as well as the
customary rules on the succession of States,

Being aware of the uncertainties that continue to surround the
question of wrecks of warships and desiring to contribute to the
clarification of international law concerning this matter,

Adopts the following Resolution:

Article 1
Definitions

For the purpose of this Resolution:

1. Wreck means a sunken State ship which is no longer operational, or
any part thereof, including any sunken object that is or has been on board
such ship.

2. A sunken State ship means a warship, naval auxiliary, or other ship
owned by a State and used at the time of sinking solely for governmental
non-commercial purposes. Stranded ships or ships in process of sinking
are not included in the definition.
3. A sunken State ship includes all or part of any cargo or other object
connected with such a ship regardless of whether such cargo or object is
owned by the State or privately.
Article 2

Duty of co-operation
1. A wreck of an archaeological and historical nature constitutes
cultural heritage when it has been submerged for at least 100 years.

2. All States should co-operate to protect and preserve wrecks
constituting cultural heritage, to remove wrecks which are a hazard to
navigation, and to ensure that wrecks do not cause or threaten pollution of
the marine environment.

3. All States are required to take the necessary measures for ensuring
the protection of wrecks constituting cultural heritage.
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4. States bordering an enclosed or semi-enclosed sea should co-operate
in the performance of their duties under this Resolution in a manner
consistent with the rights and duties of other States.

Article 3
Immunity of sunken State ships

Without prejudice to the other provisions of this Resolution, sunken State
ships enjoy immunity from the jurisdiction of any State other than the
flag State.

Article 4
Sunken State ships as property of the flag State

Sunken State ships remain property of the flag State, unless the flag State
has clearly stated that it has abandoned the wreck or relinquished or
transferred title to it.

Article 5
Status of the cargo

1. The cargo on board sunken State ships enjoys sovereign immunity.
2. The cargo owned by the flag State remains property of that State.
3. Private cargo cannot be disturbed or removed without the consent of
the flag State.

Article 6

Armed conflict at sea

Wrecks of captured State ships are property of the captor State.

Article 7

Sunken State ships in internal waters,
archipelagic waters and the territorial sea
The coastal State, in the exercise of its sovereignty, has the exclusive
right to regulate activities on wrecks in its internal waters, archipelagic
waters, and territorial sea without prejudice to Article3 of this
Resolution.

Article 8
Sunken State ships in the contiguous zone

In the exercise of its rights under Article 303 of the United Nations
Convention on the Law of the Sea, the coastal State may regulate the
removal of sunken State ships from its contiguous zone.
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Article 9
Sunken State ships in the exclusive economic zone
or on the continental shelf

Any activity of the flag State on a sunken ship in the exclusive economic
zone or on the continental shelf of a foreign State should be carried out
with due regard to the sovereign rights and jurisdiction of the coastal
State. The flag State should notify the coastal State in accordance with
applicable treaties of any activity on the wreck which it intends to carry
out. The coastal State has the right to remove a wreck interfering with the
exercise of its sovereign rights if the flag State does not take any action
after having been requested to co-operate with the coastal State in
removing the wreck.

Article 10
Sunken State ships in the Area

Without prejudice to Article 149 of the United Nations Convention on the
Law of the Sea, wrecks of sunken State ships in the Area are under the
exclusive jurisdiction of the flag State.

Article 11

Succession of States

The provisions of this Resolution are without prejudice to the rules and
principles of international law regarding State succession.

Article 12

War graves

Due respect shall be shown by all States and their nationals for the
remains of any person in a sunken State ship who was on board at the
time of its sinking. This obligation may be implemented through the
establishment of the wreck as a war cemetery or other proper treatment of
the remains of deceased persons and their burial if the wreck is recovered.
Interested States are encouraged to propose the establishment of war
cemeteries for wrecks.

Article 13

Salvage

The salvage of sunken State ships is subject to the provisions of this
Resolution, the applicable rules of international law and appropriate
archaeological practices.

Article 14

Cultural heritage

1. States have the duty to protect wrecks referred to in Article 2,
paragraph 1.
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2. Where appropriate wrecks of the nature referred to in paragraph 1
should be preserved in situ.

3. Wrecks of the nature referred to in paragraph 1 not preserved in situ
should be recovered in accordance with appropriate archaeological
practices and properly displayed.

4. States shall take measures necessary to prevent or control commercial
exploitation for trade or speculation of sunken State ships constituting
cultural heritage that is incompatible with the duties set forth in Article 2
of this Resolution as well as in applicable treaties.
Article 15
Hazard to navigation and protection of the marine environment

1. Subject to Article 7 of this Resolution, the flag State shall remove
wrecks constituting a hazard to navigation or a source or threat of marine
pollution.

2. In case of imminent danger, the coastal State may take the measures

necessary to eliminate or mitigate the danger.
oKk

PROJET DE RESOLUTION REVISE 1

L’ Institut de droit international,

Soulignant le devoir de coopération pour la préservation et la
protection du patrimoine culturel ;

Conscient du devoir de protéger et de préserver I’environnement
marin ;

Guidé par les régles de droit international coutumier inscrites
dans la Convention des Nations Unies sur le droit de la mer (1982) ;

Rappelant 1la Convention pour la protection du patrimoine
culturel subaquatique (2001) aussi bien que la Convention concernant les
mesures & prendre pour interdire et empécher I'importation, 1'exportation
et le transfert de propriété illicites des biens culturels (1970) et la
Convention d” UNIDROIT sur les biens culturels volés ou illicitement
exportés (1995) ;

Prenant note de la Convention internationale de Nairobi sur
'enlévement des épaves (2007) ;

Prenant note de la Convention des Nations Unies sur les
immunités juridictionnelles des Etats et de leurs biens (2004) ;

Considérant le droit des conflits armés en mer aussi bien que les
régles coutumiéres sur la succession d’Etats ;
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Conscient des incertitudes qui continuent d’entourer la question
des épaves des navires de guerre et désirant contribuer a la clarification
du droit international en cette matiére ;

Adopte la résolution suivante :

Article 1
Définitions

Aux termes de cette résolution :

1. « Epave » signifie un navire d’Etat coulé qui n’est plus opérationnel,
ou une partie quelconque de celui-ci, y compris tout objet qui est ou a été
a bord de ce navire.

2. «Navire d’Etat» coulé signifie un navire de guerre, un navire
auxiliaire ou tout autre navire appartenant a un Etat et exclusivement
utilisé a des fins gouvernementales non commerciales au moment du
naufrage. Les navires échoués ou en train de couler ne sont pas inclus
dans la définition.

3. Un navire d’Etat coulé¢ comprend tout ou partie de la cargaison ou tout
autre objet rattaché a ce navire, que la cargaison appartienne a I’Etat ou a
une personne privée.
Article 2
Devoir de coopération
1. Une épave de nature archéologique ou historique fait partie du

patrimoine culturel dés lors qu’elle est submergée depuis au moins 100
ans.

2. Tous les Etats devraient coopérer pour protéger et préserver les épaves
faisant partie du patrimoine culturel, pour enlever les épaves qui posent
un risque pour la navigation, et pour assurer que les épaves ne causent ou
ne menacent de causer la pollution de I’environnement marin.

3. Tous les Etats prennent les mesures nécessaires pour assurer la
protection des épaves faisant partie du patrimoine culturel.

4. Les Etats riverains d’une mer fermée ou semi-fermée devraient
coopérer dans 1’exécution de leurs obligations aux termes de cette
résolution, conformément aux droits et obligations des autres Etats.
Article 3

Immunité des navires coulés
Sous réserve des autres dispositions de cette résolution, les navires d’Etat
coulés jouissent de I’immunité de juridiction vis-a-vis de tout Etat autre
que I’Etat du pavillon.
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Article 4
Navires d’Etat coulés en tant que propriété de I’Etat du pavillon

Les navires d’Etat coulés restent la propriété de 1’Etat du pavillon sauf si
cet Etat a clairement déclaré abandonner cette épave ou y renoncer ou
transférer son titre de propriété sur elle.

Article 5
Statut de la cargaison

1. La cargaison a bord de navires coulés jouit de I’'immunité de
juridiction.

2. La cargaison appartenant a I’Etat du pavillon reste la propriété de cet
Etat.

3. Les cargaisons privées ne peuvent étre déplacées ou enlevées sans le
consentement de 1’Etat du pavillon.

Article 6
Conflit armé en mer

Les épaves de navires d’Etat capturés sont la propriété de 1’Etat capteur.

Article 7
Navires d’Etat coulés dans les eaux intérieures, les eaux
archipélagiques ou la mer territoriale

Dans ’exercice de sa souveraineté, 1’Etat cotier a le droit exclusif de
réglementer les activités sur les épaves dans les eaux intérieures, les eaux
archipélagiques et la mer territoriale sous réserve de 1’article 3 de cette
résolution.

Article 8
Navires d’Etat coulés dans la zone contigué

Dans D’exercice de ses droits conformément a 1’article 303 de la
Convention des Nations Unies sur le droit de la mer, I’Etat cotier peut
réglementer 1’enlévement des navires d’Etat coulés dans sa zone
contigué.

Article 9
Navires d’Etat coulés dans la zone économique exclusive
ou sur le plateau continental

Toute activité de 1’Etat du pavillon entreprise sur un navire coulé dans la
zone économique exclusive ou sur le plateau continental d’un autre Etat
devrait étre conduite en tenant diment compte des droits souverains et de
la juridiction de I’Etat cotier. L’Etat du pavillon devrait notifier a 1’Etat
cotier, conformément aux traités applicables, toute activité qu’il entend

entreprendre sur 1’épave. L’Etat cotier a le droit d’enlever une épave
entravant 1’exercice de ses droits souverains si 1’Etat du pavillon ne prend
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aucune mesure apres avoir été requis de coopérer avec 1’Etat cotier pour
enlever 1’épave.

Article 10
Navires d’Etat coulés dans la Zone

Sous réserve de I’article 149 de la Convention des Nations Unies sur le
droit de la mer, les épaves de navires d’Etat coulés dans la Zone sont
soumises a la juridiction exclusive de I’Etat du pavillon.

Article 11
Succession d’Etats

Les dispositions de cette résolution sont sans préjudice des régles et
principes du droit international concernant la succession d’Etats.

Article 12
Tombes de guerre

Tous les Etats et leurs nationaux respectent comme il se doit les
dépouilles, se trouvant sur un navire d’Etat coulé, de toute personne qui
¢était a bord au moment du naufrage. Cette obligation peut étre accomplie
en transformant I’épave en cimetiére de guerre ou en accordant aux
dépouilles un traitement adéquat et des funérailles si 1’épave est
récupérée.

Les Etats intéressés sont encouragés a proposer |’établissement de
cimetieres de guerre sur les épaves.

Article 13
Récupération
La récupération des navires d’Etats coulés est régie par les dispositions de
la présente résolution, les régles applicables du droit international et les
pratiques archéologiques appropriées.
Article 14
Patrimoine culturel

1. Les Etats doivent protéger les épaves visées a ’article 2, paragraphe 1.

2. Dans la mesure de ce qui est approprié, les épaves visées au
paragraphe 1 devraient étre préservées in situ.

3. Les épaves visées au paragraphe 1 non préservées in situ devraient
étre récupérées en suivant les pratiques archéologiques appropriées et
exposées de manicre convenable.

4. Les Etats prennent les mesures nécessaires pour empécher ou
contréler I’exploitation commerciale ou spéculative des navires d’Etat
coulés constituant un patrimoine culturel, incompatible avec les
obligations posées a I’article 2 de cette résolution ainsi que par les traités
applicables.
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Article 15
Risques a la navigation et protection de I’environnement marin

1. Sans préjudice de D’article 7 de cette résolution, 1I’Etat du pavillon
enléve les épaves constituant un risque pour la navigation ou une source
ou une menace de pollution marine.

2. En cas de danger imminent, I’Etat cOtier peut prendre les mesures
nécessaires pour ¢liminer ou limiter le danger.
skeksk

The Rapporteur reported that the Commission had met and produced a
revised draft Resolution that took into account lively exchanges in the
plenary. The major amendment was the deletion of Article 16 on the
settlement of international disputes, which was considered unnecessary.
The other amendments were minor and concerned the drafting. The
preamble had been amended following the suggestion that it contain a
new provision on the duty to protect and preserve the marine
environment, in parallel with Article 15. Article 3, concerning the
immunity of sunken State ships, was adapted to follow the more precise
language of Article 95 of UNCLOS. Article 4 omitted the last three
words on the regulatory transfer of title, which were thought unnecessary.
Article 13, concerning salvage, had been consolidated and simplified.
Article 15, relating to the duty of the flag State to remove wrecks, was
now expressly “subject to Article 77 on the exclusive jurisdiction of the
coastal State in respect of its territorial sea and archipelagic waters. Two
further amendments, relating to Articles 5 and 6, were proposed in
writing by Mr Kohen.

The President opened the discussion on the revised draft Resolution
and invited Mr Kohen to present his amendments to the plenary.

Mr Abi-Saab found that the word “enjoy” in Article 3 was inapposite,
being that things do not “enjoy” rights but rather are subject to the rights
enjoyed by natural and legal persons. He suggested that the word “enjoy”
be replaced with “are subject to”.

M. Kohen félicite le Rapporteur pour son projet de résolution sur un
sujet délicat. Il considére que le sujet traité par la résolution souleve
d’importantes questions de droit intertemporel qui devraient &tre prises en
considération.

M. Kohen propose d’ajouter a I’article 5 un paragraphe disposant que
« Cargo owned by other States remains property of other States ».
M. Kohen considére que D’article 6 pose également des difficultés. Il
propose d’ajouter a cette disposition une référence a la conformité de la
capture au droit international afin d’éviter, si elle ne 1’est pas, que 1’Etat
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capteur devienne propriétaire de 1’épave méme quand il a agi de maniere
illicite. Il propose d’ajouter «insofar as the capture occurred in
accordance with international law ».

Suggestion I présentée par M. Kohen

Article 5:

Add a new paragraph between 2 and 4 as follows:

“Cargo owned by other States remains property of other States”
Article 6:

Wrecks of captured State ships are property of the captor State.
Add:

“insofar as the capture occurred in accordance with international
law”
skskosk

Article 5:

Ajouter un nouveau paragraphe entre les paragraphes 2 et4 se lisant
comme suit:

« La cargaison appartenant a d’autres Etats reste la propriété de ces
Etats ».”

Article 6:
Les épaves de navires d’Etat capturés sont la propriété de 1’Etat capteur.
Ajouter :

“dans la mesure ou la capture a eu lieu conformément au droit
international.”.
seksk

Enfin, M. Kohen exprime sa grande satisfaction de voir le projet de
résolution intégrer une disposition sur la succession d’Etats.

Mrs Arsanjani, recalling her earlier point concerning the phrase
“sovereign immunity” and noting that this phrase had been replaced in
Article 3 with the term “immunity from jurisdiction”, suggested that a
corresponding amendment be made to Article 5, paragraph 1.

Dame Rosalyn Higgins suggested the addition, at the end of Article 1,

paragraph 2, of the words “nor are decommissioned oil platforms”, noting
that oil platforms are subject to a separate legal regime.

Mr Symeonides requested clarification concerning the provisions on
wrecks constituting cultural heritage, namely Article 2 and 14, enquiring
as to the rationale for the period of 100 years mentioned in Article 2,
paragraph 1. He further questioned whether the other parts of the draft
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Resolution applied to wrecks constituting cultural heritage, or whether
these were covered by a completely different regime such as the
UNESCO Convention.

Mr Lee shared the concern expressed by Mr Kohen, in that some
consideration should be given to reflect the current situation in the
preservation of vested rights. To this end, adding the phrase “in
conformity with international law” as a prerequisite would be of some

assistance.

Mr Oxman noted for the Drafting Committee a consequential
amendment in Article 5 further to the new paragraph 3 proposed by
Mr Kohen. It would follow from this that the word “Private” was not
necessary in what would be paragraph 4. This was purely consequential
and did not affect the underlying principles.

M. Ranjeva remercie M. Kohen pour sa proposition d’amendement
sur P’article 6 mais s’inquicte de la référence a la conformité au droit
international de la capture, qui souléve des questions de droit
intertemporel. La référence est source d’ambiguité en ce qu’elle ne
permet pas de déterminer si le droit applicable est celui en vigueur a la
date ou le navire a coulé, ou a la date de la capture de 1’épave. Il
s’inquiéte également de la difficulté d’opérer une distinction entre navires
corsaires et navires de la course royale. M. Ranjeva suggére de rechercher
une formule de ’article 6 permettant de lever ces ambiguités.

M. Torres Bernardez considére que le droit applicable est celui en
vigueur a la date a laquelle I’événement se produit.

M. Caflisch soutient les deux propositions d’amendement présentées
par M. Kohen sur les articles5 et6 et suggere deux modifications
rédactionnelles. L’amendement a I’article 5 devrait étre rédigé de la
maniere suivante « Cargo owned by other States remains the property of
thoses States ». Il propose de remplacer « insofar » par «if» dans la
proposition d’amendement a ’article 6.

The Rapporteur responded to the comments in numerical order of the
Articles concerned. He accepted the proposal by Dame Rosalyn Higgins
with respect to Article 1, paragraph 2, the proposal by Mr Abi-Saab
concerning the word “enjoy” in Article3, and the suggestion by
Mrs Arsanjani in respect of the term “sovereign immunity” in Article 5.
Concerning the amendment to Article 5 proposed by Mr Kohen, the
Rapporteur emphasised that account had to be taken of the ownership of
other States. It was possible to have cargo belonging to several States. He
was willing to accept the new paragraph with the consequential
amendment proposed by Mr Oxman. Turning to Article 6, the Rapporteur
noted that the question of inter-temporal law was somewhat delicate, as

346

www.idi-iil.org

Page 80 sur 112



Annuaire de l'Institut de droit international - Séssion de Tallinn - Volume 76
Yearbook of Institute of International Law - Tallinn Session - Volume 76

© éditions A.Pedone EAN 978-2-233-00805-3

INSTITUTE OF INTERNATIONAL LAW - SESSION OF TALLINN (2015)

illustrated for example by developments in the law concerning
privateering, and the draft Resolution was guided by the principle tempus
regit actum. He considered that the amendment proposed by Mr Kohen
with the language proposed by Mr Caflisch could resolve the issue of
inter-temporal law raised by Mr Torres Bernardez. The Rapporteur
agreed with the proposed introduction of a requirement that capture be
“in accordance with international law”. Concerning the questions on
wrecks constituting cultural heritage raised by Mr Symeonides, the
Rapporteur noted that a cut-off date of 100 years was selected in the
interests of legal certainty, and would apply on a rolling basis.

Mme Bastid-Burdeau propose, a I’article5, paragraphe 3, de
remplacer « les cargaisons privées » par « les autres cargaisons ».

Mrs Infante Caffi noted that Article 2, paragraph 1, set forth the
declaration that wrecks constitute cultural heritage after 100 years, and
enquired as to the legal consequences of this declaration, in terms of the
scope of the duties of States following the change in the nature of a
wreck.

Mr Oxman clarified that his earlier comment on Article 5,
paragraph 3, was based on the assumption that Mrs Bastid-Burdeau was
not necessarily opposed to the amendment presented by Mr Kohen.
Mr Oxman understood that there was agreement in substance on the point
made by Mrs Bastid-Burdeau, and the question was purely one of
drafting.

Mr Tomuschat requested that the Rapporteur explain how the quality
of flag State was inherited by one State from another, and according to
which rules such quality would be assigned. Mr Tomuschat referred to
the historic example of the Austro-Hungarian Empire, the break-up of
which had led to the creation of a number of different States.

Mr Struycken suggested that the end of Article 5, paragraph 2, be
amended so as to read “remains property according to the rules of conflict
of laws of the flag State”.

M. Caflisch attire 1’attention des membres sur le fait que « cargo
owned by other States » est différent de « other cargo » qui peut inclure
une cargaison appartenant a un particulier. Il propose de retenir la
proposition d’amendement présentée par M. Kohen sans modification.

Le Secrétaire général souligne que les formules retenues aux
articles 3 et 5 selon lesquelles les navires d’Etat coulés jouissent de
’'immunité sont impropres dans la mesure ou seul I’Etat jouit de
I’immunité.

The Rapporteur responded first to the question posed by
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Mrs Infante Caffi, and noted that the duties of States in respect of cultural
heritage were set forth in Article 14. Turning to the question from
Mr Tomuschat, the Rapporteur explained that the applicable regime was
that of State succession. Hence for example, the flag State of a ship of the
former Austro-Hungarian Empire would be determined in accordance
with the rules on State succession, according to the fleet of the ship
concerned. The division of a fleet was regulated by customary rules of
international law. Concerning Article 5, the Rapporteur considered that
the most problematic issue was the addition proposed by Mr Kohen. The
discussion concerning Article 6 was resolved in his opinion by reference
to the law in force, which in turn depended on the principle fempus regit
actum.

Mr Bogdan referred to the discussion on Article 5, paragraph 3 and
proposed a provision to the effect that “ownership of other cargo remains
unaffected but it cannot be disturbed or removed without the consent of
the flag State”. He considered that such amendment would remove the
need to refer to conflict of laws rules.

Mme Bastid-Burdeau admet la pertinence de 1’observation du
Secrétaire général. Elle s’interroge sur 1’absence de référence a
I’immunité d’exécution.

The Rapporteur referred to the case of the Nuestra Sefiora de las
Mercedes, detailed in his Report at page 288 and following, in which the
Supreme Court of the United States upheld the ruling that the sunken
vessel and its cargo remained subject to the sovereign immunity of Spain.
In such a case, the question of immunity was exclusively for the flag
State to decide. The Rapporteur did not consider it necessary to refer to
immunity from execution. This had been discussed previously and was
considered to be in keeping with UNCLOS and with the 2004 UN
Convention on Jurisdictional Immunities of States and their Property.

Mr Lee considered that a provision on dispute settlement would be
advisable. In this regard he suggested including the former Article 16,
which had been deleted, with the reversal of the order so as to refer first
to the applicable provisions of the treaties in force between the States
concerned before referring to Article 2, paragraph 3, and Article 33 of the
UN Charter. Mr Lee considered that the Commission might go further
and draft more specific rules on the settlement of disputes.

The Rapporteur recalled that several Members in the -earlier
discussion had called for the omission of a provision on dispute
settlement.

Mr Wolfrum endorsed the text as it stood with the amendments
suggested by Mr Kohen and Mr Caflisch. It was not possible in his view

348

www.idi-iil.org

Page 82 sur 112



Annuaire de l'Institut de droit international - Séssion de Tallinn - Volume 76
Yearbook of Institute of International Law - Tallinn Session - Volume 76

www.pedone.info

© éditions A.Pedone EAN 978-2-233-00805-3

INSTITUTE OF INTERNATIONAL LAW - SESSION OF TALLINN (2015)

to return to a simple provision on dispute resolution. Mr Wolfrum
recalled that UNCLOS contained a highly elaborate dispute settlement
mechanism. Moreover the Institut was concerned not with a draft
convention but with a set of guidelines on substantive rules. In this regard
a dispute resolution provision was unnecessary and risked weakening the
existing mechanism established by UNCLOS.

The President thanked the Members for their comments and noted that
the Rapporteur would shortly be invited to present an amended draft
based on comments, following which the plenary would vote on the draft
Resolution as amended.

M. Kohen estime que ’arrét « Nuestra Seflora de las Mercedes » cité
par le Rapporteur ne refléte pas correctement I’état du droit international.
Quoi qu’il en soi, les amendements qu’il a proposés tels que modifiés en
suivant les propositions de M. Caflisch devraient aider a résoudre certains
des problémes soulevés par les membres.

DRAFT RESOLUTION REVISED 2
The Institute of International Law,

Emphasising the duty of co-operation for the preservation and
protection of cultural heritage,

Conscious of the duty to protect and preserve the marine
environment,

Guided by the rules of customary international law enshrined in
the United Nations Convention on the Law of the Sea (1982),

Recalling the Convention on the Protection of Underwater
Cultural Heritage (2001) as well as the Convention on the Means of
Protecting and Preventing the Illicit Transfer of Ownership of Cultural
Property (1970) and the Unidroit Convention on Stolen or Illegally
Exported Cultural Objects (1995),

Taking note of the Nairobi International Convention on the
Removal of Wrecks (2007),

Taking note of the United Nations Convention on Jurisdictional
Immunities of States and their Property (2004),

Bearing in mind the law of armed conflict at sea as well as the
customary rules on the succession of States,

Being aware of the uncertainties that continue to surround the
question of wrecks of warships and desiring to contribute to the
clarification of international law concerning this matter,

Adopts the following Resolution:
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Article 1
Definitions

For the purpose of this Resolution:

1. Wreck means a sunken State ship which is no longer operational, or
any part thereof, including any sunken object that is or has been on board
such ship.

2. A sunken State ship means a warship, naval auxiliary, or other ship
owned by a State and used at the time of sinking solely for governmental
non-commercial purposes. This definition does not include stranded
ships, ships in the process of sinking, or oil platforms.

3. A sunken State ship includes all or part of any cargo or other object
connected with such a ship regardless of whether such cargo or object is
owned by the State or privately.

Article 2

Duty of co-operation

1. A wreck of an archaeological and historical nature constitutes cultural
heritage when it has been submerged for at least 100 years.
2. All States should co-operate to protect and preserve wrecks
constituting cultural heritage, to remove wrecks which are a hazard to
navigation, and to ensure that wrecks do not cause or threaten pollution of
the marine environment.
3. All States are required to take the necessary measures for ensuring the
protection of wrecks constituting cultural heritage.
4. States bordering an enclosed or semi-enclosed sea should co-operate
in the performance of their duties under this Resolution in a manner
consistent with the rights and duties of other States.

Article 3

Immunity of sunken State ships

Without prejudice to the other provisions of this Resolution, sunken State
ships are immune from the jurisdiction of any State other than the flag
State.

Article 4

Sunken State ships as property of the flag State

Sunken State ships remain property of the flag State, unless the flag State

has clearly stated that it has abandoned the wreck or relinquished or
transferred title to it.
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Article 5
Status of the cargo

1. Cargo on board sunken State ships is immune from the jurisdiction of
any State other than the flag State.

2. Cargo owned by the flag State remains the property of that State.
3 Cargo owned by other States remains the property of those States.

4. Cargo cannot be disturbed or removed without the consent of the flag
State.

Article 6
Armed conflict at sea

Wrecks of captured State ships are the property of the captor State if the
capture occurred in accordance with the applicable rules of international
law.

Article 7
Sunken State ships in internal waters,
archipelagic waters and the territorial sea

The coastal State, in the exercise of its sovereignty, has the exclusive
right to regulate activities on wrecks in its internal waters, archipelagic
waters, and territorial sea without prejudice to Article3 of this
Resolution.

Article 8
Sunken State ships in the contiguous zone

In the exercise of its rights under Article 303 of the United Nations
Convention on the Law of the Sea, the coastal State may regulate the
removal of sunken State ships from its contiguous zone.

Article 9
Sunken State ships in the exclusive economic zone
or on the continental shelf

Any activity of the flag State on a sunken ship in the exclusive economic
zone or on the continental shelf of a foreign State should be carried out
with due regard to the sovereign rights and jurisdiction of the coastal
State. The flag State should notify the coastal State in accordance with
applicable treaties of any activity on the wreck which it intends to carry
out. The coastal State has the right to remove a wreck interfering with the
exercise of its sovereign rights if the flag State does not take any action
after having been requested to co-operate with the coastal State in
removing the wreck.
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Article 10
Sunken State ships in the Area

Without prejudice to Article 149 of the United Nations Convention on the
Law of the Sea, wrecks of sunken State ships in the Area are under the
exclusive jurisdiction of the flag State.

Article 11
Succession of States

The provisions of this Resolution are without prejudice to the rules and
principles of international law regarding State succession.

Article 12
War graves

Due respect shall be shown by all States and their nationals for the
remains of any person in a sunken State ship who was on board at the
time of its sinking. This obligation may be implemented through the
establishment of the wreck as a war cemetery or other proper treatment of
the remains of deceased persons and their burial if the wreck is recovered.
Interested States are encouraged to propose the establishment of war
cemeteries for wrecks.

Article 13

Salvage

The salvage of sunken State ships is subject to the provisions of this
Resolution, the applicable rules of international law and appropriate
archaeological practices.

Article 14

Cultural heritage

1. States have the duty to protect wrecks referred to in Article 2,
paragraph 1.
2. Where appropriate wrecks of the nature referred to in paragraph 1
should be preserved in situ.
3. Wrecks of the nature referred to in paragraph 1 not preserved in situ
should be recovered in accordance with appropriate archaeological
practices and properly displayed.
4. States shall take measures necessary to prevent or control commercial
exploitation for trade or speculation of sunken State ships constituting
cultural heritage that is incompatible with the duties set forth in Article 2
of this Resolution as well as in applicable treaties.
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Article 15
Hazard to navigation and protection of the marine environment
1. Subject to Article 7 of this Resolution, the flag State shall remove
wrecks constituting a hazard to navigation or a source or threat of marine
pollution.

2. In case of imminent danger, the coastal State may take the measures
necessary to eliminate or mitigate the danger.
seksk

PROJET DE RESOLUTION REVISE 2

L’ Institut de droit international,

Soulignant le devoir de coopération pour la préservation et la
protection du patrimoine culturel ;

Conscient du devoir de protéger et de préserver I’environnement
marin ;

Guidé par les reégles de droit international coutumier inscrites
dans la Convention des Nations Unies sur le droit de la mer (1982) ;

Rappelant 1la Convention pour la protection du patrimoine
culturel subaquatique (2001) aussi bien que la Convention concernant les
mesures a prendre pour interdire et empécher l'importation, 1'exportation
et le transfert de propriété illicites des biens culturels (1970) et la
Convention d” UNIDROIT sur les biens culturels volés ou illicitement
exportés (1995) ;

Prenant note de la Convention internationale de Nairobi sur
I'enlévement des épaves (2007) ;

Prenant note de la Convention des Nations Unies sur les
immunités juridictionnelles des Etats et de leurs biens (2004) ;

Considérant le droit des conflits armés en mer aussi bien que les
régles coutumiéres sur la succession d’Etats ;

Conscient des incertitudes qui continuent d’entourer la question
des épaves des navires de guerre et désirant contribuer a la clarification
du droit international en cette matiére ;

Adopte la résolution suivante :

Article 1
Définitions

Aux termes de cette résolution :

1. « Epave » signifie un navire d’Etat coulé qui n’est plus opérationnel,
ou une partie quelconque de celui-ci, y compris tout objet qui est ou a été
a bord de ce navire.
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2. «Navire d’Etat» coulé signifie un navire de guerre, un navire
auxiliaire ou tout autre navire appartenant a un Etat et exclusivement
utilis¢é a des fins gouvernementales non commerciales au moment du
naufrage. Cette définition n’inclut pas les navires échoués ou en train de
couler les plateformes pétroliéres.
3. Un navire d’Etat coulé comprend tout ou partie de la cargaison ou tout
autre objet rattaché a ce navire, que la cargaison appartienne a I’Etat ou a
une personne privée.

Article 2

Devoir de coopération

1. Une épave de nature archéologique ou historique fait partie du
patrimoine culturel dés lors qu’elle est submergée depuis au moins
100 ans.
2. Tous les Etats devraient coopérer pour protéger et préserver les épaves
faisant partie du patrimoine culturel, pour enlever les épaves qui posent
un risque pour la navigation, et pour assurer que les épaves ne causent ou
ne menacent de causer la pollution de I’environnement marin.
3. Tous les Etats prennent les mesures nécessaires pour assurer la
protection des épaves faisant partie du patrimoine culturel.
4. Les Etats riverains d’une mer fermée ou semi-fermée devraient
coopérer dans I’exécution de leurs obligations aux termes de cette
résolution, conformément aux droits et obligations des autres Etats.

Article 3

Immunité des navires coulés

Sous réserve des autres dispositions de cette résolution, les navires d’Etat
coulés jouissent de I’immunité de juridiction vis-a-vis de tout Etat autre
que I’Etat du pavillon.

Article 4

Navires d’Etat coulés en tant que propriété de I’Etat du pavillon

Les navires d’Etat coulés restent la propriété de I’Etat du pavillon sauf si
cet Etat a clairement déclaré abandonner cette épave ou y renoncer ou
transférer son titre de propriété sur elle.

Article 5

Statut de la cargaison

1. La cargaison a bord de navires coulés jouit de I’immunité de
juridiction vis-a-vis de tout Etat autre que I’Etat du pavillon.

2. La cargaison appartenant a 1’Etat du pavillon reste la propriété de cet
Etat.
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3. Les cargaisons appartenant a d’autres Etats demeurent la propriété de
ces Etats.

4. Les cargaisons ne peuvent étre déplacées ou enlevées sans le
consentement de I’Etat du pavillon.

Article 6
Conflit armé en mer

Les épaves de navires d’Etat capturés sont la propriété de I’Etat capteur si
la capture a eu lieu conformément aux régles applicables du droit
international.

Article 7
Navires d’Etat coulés dans les eaux intérieures, les eaux
archipélagiques ou la mer territoriale

Dans I’exercice de sa souveraineté, 1’Etat coOtier a le droit exclusif de
réglementer les activités sur les épaves dans les eaux intérieures, les eaux
archipélagiques et la mer territoriale sous réserve de I’article 3 de cette
résolution.

Article 8
Navires d’Etat coulés dans la zone contigué

Dans [I’exercice de ses droits conformément a I’article 303 de la
Convention des Nations Unies sur le droit de la mer, 1I’Etat cdotier peut
réglementer 1’enlévement des navires d’Etat coulés dans sa zone
contigué.

Article 9
Navires d’Etat coulés dans la zone économique exclusive
ou sur le plateau continental

Toute activité de I’Etat du pavillon entreprise sur un navire coulé dans la
zone économique exclusive ou sur le plateau continental d’un autre Etat
devrait étre conduite en tenant diiment compte des droits souverains et de
la juridiction de I’Etat cotier. L’Etat du pavillon devrait notifier a 1’Etat
cotier, conformément aux traités applicables, toute activité¢ qu’il entend
entreprendre sur 1’épave. L’Etat cOtier a le droit d’enlever une épave
entravant 1’exercice de ses droits souverains si 1’Etat du pavillon ne prend
aucune mesure apres avoir été requis de coopérer avec 1’Etat cotier pour
enlever 1’épave.

Article 10
Navires d’Etat coulés dans la Zone

Sous réserve de 1’article 149 de la Convention des Nations Unies sur le
droit de la mer, les épaves de navires d’Etat coulés dans la Zone sont
soumises a la juridiction exclusive de 1’Etat du pavillon.
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Article 11
Succession d’Etats

Les dispositions de cette résolution sont sans préjudice des régles et
principes du droit international concernant la succession d’Etats.

Article 12
Tombes de guerre

Tous les Etats et leurs nationaux respectent comme il se doit les
dépouilles, se trouvant sur un navire d’Etat coulé, de toute personne qui
¢tait a bord au moment du naufrage. Cette obligation peut étre accomplie
en transformant 1’épave en cimetiére de guerre ou en accordant aux
dépouilles un traitement adéquat et des funérailles si 1’épave est
récupérée.

Les Etats intéressés sont encouragés a proposer 1’établissement de
cimetiéres de guerre sur les épaves.

Article 13
Récupération
La récupération des navires d’Etats coulés est régie par les dispositions de
la présente résolution, les régles applicables du droit international et les
pratiques archéologiques appropriées.
Article 14
Patrimoine culturel

1. Les Etats doivent protéger les épaves visées a I’article 2, paragraphe 1.

2. Dans la mesure de ce qui est approprié, les épaves visées au
paragraphe 1 devraient étre préservées in situ.

3. Les épaves visées au paragraphe 1 non préservées in situ devraient
étre récupérées en suivant les pratiques archéologiques appropriées et
exposées de manicre convenable.
4. Les Etats prennent les mesures nécessaires pour empécher ou
contrdler I’exploitation commerciale ou spéculative des navires d’Etat
coulés constituant un patrimoine culturel, incompatible avec les
obligations posées a I’article 2 de cette résolution ainsi que par les traités
applicables.
Article 15

Risques a la navigation et protection de ’environnement marin
Sans préjudice de I’article 7 de cette résolution, I’Etat du pavillon enléve
les épaves constituant un risque pour la navigation ou une source ou une
menace de pollution marine.

En cas de danger imminent, 1’Etat cOtier peut prendre les mesures
nécessaires pour ¢liminer ou limiter le danger.
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ks

The President invited the Rapporteur to indicate the amendments
made to the draft Resolution.

The Rapporteur outlined the amendments. Article 1, paragraph 2 took
into account the separate regime applying to oil platforms. Article 3 no
longer made use of the word “enjoy”. Article 5 adopted terminology
consistent with Article 3 and was amended in line with the proposal by
Mr Kohen, with a simplified paragraph 3. Article 6 was also amended as
proposed by Mr Kohen. No further changes had been made.

Mme Bastid-Burdeau propose de modifier 1’article 3 en remplagant
« les navires jouissent » par « les navires sont couverts ».

Le Rapporteur rappelle que la formule utilisée est identique a celle
des articles 95 et 96 de la Convention des Nations Unies sur le droit de la
mer.

M. Torres Bernardez propose de modifier le paragraphe2 de
I’article 1 en ajoutant « ou » avant « les plateformes pétrolicres ».

M. Mahiou soutient cette proposition.

Mrs Arsanjani questioned whether Article 6 was framed so as to
provide for the situation where the cargo of a captured ship was the
property of a third State, such as for example property stolen from a
neutral State. Mrs Arsanjani did not find the text sufficiently clear as to
the consequences if the property of a third State was involved.

The Rapporteur clarified that Article 6 reflected the principle that a
capture was void when not in accordance with international law. The
property of neutral parties was a question of the law of the flag State.
According to the law of the sea, the cargo of a captured ship could be
confiscated. For this purpose, in the context of warships, the ship and its
cargo were interlinked.

Mr Bogdan presented the example of a jewellery sent from the United
Kingdom to the United States by Royal Mail during the second World
War, on a ship which sank and became salvage. He questioned how such
sinking and salvage could affect ownership of the goods. An a contrario
reading of the draft Resolution could result in the ownership rights being
disregarded and the confiscation of the package, should the flag State
consent. It would be useful in those circumstances to point out that
private property remained the property of the sender.

The Rapporteur considered such a situation to be covered by
Article 5, paragraph 4. This question fell under the law of the flag State.
As was held in the case of the Nuestra Seriora de las Mercedes, a sunken
warship was subject to the immunity enjoyed by the flag State, hence
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questions of property were to be regulated by the law of the flag State.

Mr Tomka, commenting with interest as a national of a landlocked
State, noted that the concern raised by Mr Bogdan appeared to be that
Article 5 did not cover a situation where cargo was the property of a non-
State entity. Mr Tomka suggested that this concern might be addressed if
paragraph 3 were broadened so as to refer to cargo “owned by others”
rather than “owned by other States”.

The Rapporteur considered that the issue was sufficiently addressed
by Article 5, paragraph 4, since cargo would fall under the jurisdiction of
the flag State event if owned by any other entity.

Mr Tomuschat supported the suggestions made by Mr Bogdan and
Mr Tomka. Article 5, paragraphs 2 and 3, concerned cargo owned by
other States. In his opinion, it was important to state the principle that
property rights were not affected by the fact of sinking.

M. Kohen s’inquicte de la formulation du paragraphe 4 de D’article 5
qui, amputée de la référence au caractére privé de la cargaison, permet a
I’Etat du pavillon de s’opposer a ce que I’Etat propriétaire de la cargaison
récupére celle-ci.

M. Mahiou suggéere de lever les diverses ambiguités rencontrées a la
lecture de I’article 5 en remplagant « les cargaisons » par « toute autre
cargaison ».

The Rapporteur found that questions of ownership of cargo were
governed in the first instance by Article 3, which provided for the
exclusive jurisdiction of the flag State in respect of a sunken State ship.
In such cases the status of the ship and its cargo were interlinked. This
principle was upheld in the Nuestra Sefiora de las Mercedes case, where
Peru sought to intervene on the grounds that part of the cargo of the ship
consisted of coins minted in that part of the historic Spanish Empire. The
Supreme Court of the United States ruled that the sovereign immunity of
the flag State applied to any cargo the ship was carrying when it sank.
Hence, the question of Peruvian ownership of the coins fell within the
jurisdiction of Spain. This principle was reflected in Article 3.

Mr Wolfrum proposed that Article 5, paragraph 4 commence with the
proviso, “The sinking of a ship has no effect on the property rights
concerning the cargo on board, however ...” and hoped that this might
reconcile the differing views presented.

Mr Symeonides concurred with the amendment proposed by
Mr Wolfrum and considered that this succinctly addressed what was
presently paragraphs 2 and 3, so that these latter were no longer
necessary.
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Mr Abi-Saab agreed that the amendment proposed by Mr Wolfrum
rendered paragraphs 2 and 3 redundant.

The Rapporteur welcomed the amendment proposed by Mr Wolfrum
but considered that it remained necessary to state the principles set forth
in paragraphs 2 and 3 of Article 5.

The President recalled the procedure for the vote article by article.
Le Président appelle a voter sur I’article 1.

Le Président annonce le résultat du vote a main levée sur Particle 1 :
47 voix pour, 0 voix contre, 0 abstention.

Le Président appelle a voter sur I’article 2.

Le Président annonce le résultat du vote a main levée sur 1’article 2 :
47 voix pour, 0 voix contre, 0 abstention.

Le Président appelle a voter sur I’article 3.

M. Pocar reléve que le titre francais de ’article 3 doit étre harmonisé
avec le titre anglais de la disposition et devrait se lire « immunité des
navires d’Etat coulés ».

Le Rapporteur accepte la proposition.

Le Président annonce le résultat du vote a main levée sur 1’article 3 :
49 voix pour, 0 voix contre, 1 abstention.

Le Président appelle a voter sur I’article 4.

Le Président annonce le résultat du vote a main levée sur ’article 4 : 49
voix pour, 0 voix contre, 0 abstention.

Mr Kohen proposed that Article 5 be voted upon paragraph by
paragraph.
The President accepted the proposal.

Mr Tomka agreed with the amendment proposed by Mr Symeonides
and regretted that this had not been adopted by the Rapporteur.

The Rapporteur emphasised that in his view, paragraphs 2 and 3 were
not redundant but were important statements of the principles forming the
foundations of Articles 6 through 10.

Le Président appelle a voter sur le paragraphe 1 de I’article 5.

Le Président annonce les résultats du vote a main levée sur le
paragraphe 1 de I’article 5 : 44 voix pour, 2 voix contre, 2 abstentions.

Le Président appelle a voter sur le paragraphe 2 de 1’article 5.

Le Président annonce les résultats du vote a main levée sur le paragraphe
2 de I’article 5 : 42 voix pour, 2 voix contre, 3 abstentions.

Le Président appelle a voter sur le paragraphe 3 de ’article 5.
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Le Président annonce les résultats du vote a main levée sur le
paragraphe 3 de I’article 5 : 42 voix pour, 3 voix contre, 3 abstentions.

Le Président appelle a voter sur paragraphe 4 de ’article 5.

Le Président annonce les résultats du vote a main levée sur le
paragraphe 4 de I’article 5 : 43 voix pour, 3 voix contre, 2 abstentions.

Le Président appelle a voter sur ’article 6.

Le Président annonce les résultats du vote a main levée sur I’article 6 :
48 voix pour, 0 voix contre, 1 abstention.

Le Président appelle a voter sur I’article 7.

Le Président annonce les résultats du vote a main levée sur 1’article 7 :
49 voix pour, 0 voix contre, 1 abstention.

Mr Reisman noted that he had voted in favour of Article 7, but was
puzzled that regulatory jurisdiction was assigned to the coastal State
whereas in Article 3 substantive jurisdiction was assigned to the flag
State.

The Rapporteur recalled that this was an instance of concurrent
jurisdiction. The exclusive regulatory jurisdiction of the coastal State was
without prejudice to the jurisdiction of the flag State. This was expressly
provided in Article 7.

Mr Gaja found it perplexing that Article 7 was “without prejudice” to
Article 3 which in turn was “without prejudice” to other provisions of the
draft Resolution.

The Rapporteur considered that such language was necessary to
reflect the concurrent jurisdiction of two States. The situation of the flag
State and that of the coastal State each had to be qualified with reference
to the other.

Le Président appelle a voter sur I’article 8.

Le Président annonce les résultats du vote a main levée sur 1’article 8 :
48 voix pour, 0 abstention, 0 abstention.

Le Président appelle a voter sur I’article 9.

Le Président annonce les résultats du vote a main levée sur ’article 9 :
47 voix pour, 0 voix contre, 0 abstention.

Le Président appelle a voter sur ’article 10.

Le Président annonce les résultats du vote a main levée sur ’article 10 :
45 voix pour, 0 voix contre, 2 abstentions.

Le Président appelle a voter sur 1’article 11.

Le Président annonce les résultats du vote a main levée sur ’article 11 :
48 voix pour, 0 voix contre, 0 abstention.
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Le Président appelle a voter sur ’article 12.

Le Président annonce les résultats du vote a main levée sur ’article 12 :
49 voix pour, 0 voix contre, 2 abstentions.

Mr Tomka, without touching on the substance of Article 12, found that
the qualification “who was on board at the time of sinking” was
unnecessary, as was the phrase “and their nationals”. In his view, these
qualifications detracted undesirably from the protection and respect that
should be afforded to all individuals.

Le Président appelle a voter sur I’article 13.

Le Président annonce le résultat du vote a main levée sur ’article 13 :
49 voix pour, 0 voix contre, 1 abstention.

Le Président appelle a voter sur 1’article 14.

Mme Bastid-Burdeau estime impropre la traduction frangaise de
« should be recovered in accordance with appropriate archaeological
practices and properly displayed » en « devraient étre récupérées en
suivant les pratiques archéologiques appropriées et exposées de manicre
convenable » au paragraphe 3 de ’article 14.

M. Caflisch se prononce en faveur de la traduction initiale de la
disposition qui porte sur 1’exposition au public des objets récupérés sur
I’épave.

Le Président annonce le résultat du vote a main levée sur I’article 14 :
45 voix pour, 1 voix contre, 1 abstention.

Mr Symeonides referred to his earlier question concerning the
relationship between Article 14 and the other provisions of the draft
Resolution. It was not clear from the text whether wrecks constituting
cultural heritage were subject to the other provisions of the draft
Resolution, such as in questions relating to the immunity and property
rights of the flag State. As an epistemological example, one could
imagine the case of a ship from the ancient region of Phoenicia, sunken in
the Mediterranean, in relation to which the flag State could be one of a
number of modern States, including Lebanon, Israel, Syria, and Palestine
among others. Mr Symeonides questioned whether such issues were
intended to be resolved by reference to the other provisions of the draft
Resolution.

The Rapporteur recalled that the draft Resolution was intended to
strike a balance between upholding on the one hand the protection of
underwater cultural heritage, as enshrined in the 2001 UNESCO
Convention, and on the other, protecting he rights guaranteed by the
Council of Europe, insofar as historic shipwrecks could present hazards
for the safety of the environment, of navigation and of the right to health
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or life. Articles 2 and 14 were intended to augment the draft Resolution,
and the other provisions of the draft Resolution, such as the exclusive
jurisdiction of the flag State, applied. In this respect, the Rapporteur did
not consider that there was any lacuna in the draft.

Le Président appelle a voter sur Iarticle 15.

Le Président annonce les résultats du vote a main levée sur ’article 15 :
49 voix pour, 0 voix contre, 0 abstention.

The President proposed to vote on the Preamble as a whole.

Le Président annonce les résultats du vote a main levée sur le préambule :
48 voix pour, 0 voix contre, 0 abstention.

Le Président appelle a voter sur I’ensemble de la résolution.

Le Président annonce le résultat du vote a main levée sur I’ensemble de la
résolution : 43 voix pour, 0 voix contre, 2 abstentions.

The President declared the voting concluded and offered his
congratulations to the Rapporteur for the successful adoption of the
Resolution.

The Rapporteur expressed his profuse thanks to all Members, and in
particular to the 9™ Commission, for their support in the extensive work
which had gone into the Resolution.

La séance est levée a 17 h 50.

Huitiéme séance pléniére Samedi 29 aoit 2015 (aprés-midi)
La séance est ouverte a 14 h 15 sous la présidence de M. Miillerson.

The President announced that the text of the draft Resolution
proposed by the 9" Commission was available in English and French and
that therefore the roll call would take place immediately.

RESOLUTION
The Institute of International Law,

Emphasising the duty of co-operation for the preservation and
protection of cultural heritage,

Conscious of the duty to protect and preserve the marine
environment,

Guided by the rules of customary international law enshrined in the
United Nations Convention on the Law of the Sea (1982),

Recalling the Convention on the Protection of Underwater Cultural
Heritage (2001) as well as the Convention on the Means of Protecting
and Preventing the Illicit Transfer of Ownership of Cultural Property
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(1970) and the UNIDROIT Convention on Stolen or Illegally Exported
Cultural Objects (1995),

Taking note of the Nairobi International Convention on the Removal
of Wrecks (2007),

Taking also note of the United Nations Convention on Jurisdictional
Immunities of States and their Property (2004),

Bearing in mind the law of armed conflict at sea as well as the
customary rules on the succession of States,

Being aware of the uncertainties that continue to surround the
question of wrecks of warships and desiring to contribute to the
clarification of international law concerning this matter,

Adopts the following Resolution:

Article 1
Definitions

For the purposes of this Resolution:

1. “Wreck” means a sunken State ship which is no longer operational, or
any part thereof, including any sunken object that is or has been on board
such ship.

2. “A sunken State ship” means a warship, naval auxiliary or other ship
owned by a State and used at the time of sinking solely for governmental
non-commercial purposes. It includes all or part of any cargo or other
object connected with such a ship regardless of whether such cargo or
object is owned by the State or privately. This definition does not include
stranded ships, ships in the process of sinking, or oil platforms.

Article 2
Cultural heritage

1. A wreck of an archaeological and historical nature is part of cultural
heritage when it has been submerged for at least 100 years.

2. All States are required to take the necessary measures to ensure the
protection of wrecks which are part of cultural heritage.

3. Where appropriate, wrecks of the nature referred to in paragraph 1
should be preserved in situ.

4. Wrecks of the nature referred to in paragraph 1 not preserved in situ
should be recovered in accordance with appropriate archaeological
practices and properly displayed.

5. States shall take the measures necessary to prevent or control
commercial exploitation or pillage of sunken State ships, which are part
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of cultural heritage, that are incompatible with the duties set out in this
Article as well as in applicable treaties.

Article 3

Immunity of sunken State ships

Without prejudice to other provisions of this Resolution, sunken State
ships are immune from the jurisdiction of any State other than the flag
State.

Article 4

Sunken State ships as property of the flag State

Sunken State ships remain the property of the flag State, unless the flag
State has clearly stated that it has abandoned the wreck or relinquished or
transferred title to it.

Article 5

Status of the cargo

1. Cargo on board sunken State ships is immune from the jurisdiction of
any State other than the flag State.
2. Cargo owned by the flag State remains the property of that State.
3 Cargo owned by other States remains the property of those States.
4. The sinking of a ship has no effect on property rights concerning
cargo on board. However, cargo may not be disturbed or removed
without the consent of the flag State.

Article 6

Armed conflict at sea

Wrecks of captured State ships are the property of the captor State if the
capture occurred in accordance with the applicable rules of international
law.

Article 7

Sunken State ships in internal waters,
archipelagic waters and the territorial sea

The coastal State, in the exercise of its sovereignty, has the exclusive
right to regulate activities on wrecks in its internal waters, archipelagic
waters, and territorial sea without prejudice to Article3 of this
Resolution.

Article 8

Sunken State ships in the contiguous zone

In accordance with Article 303 of the United Nations Convention on the
Law of the Sea, the coastal State may regulate the removal of sunken
State ships from its contiguous zone.
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Article 9
Sunken State ships in the exclusive economic zone
or on the continental shelf

Any activity of the flag State on a sunken ship in the exclusive economic
zone or on the continental shelf of a foreign State should be carried out
with due regard to the sovereign rights and jurisdiction of the coastal
State. In accordance with applicable treaties, the flag State should notify
the coastal State of any activity on the wreck which it intends to carry
out. The coastal State has the right to remove a wreck interfering with the
exercise of its sovereign rights if the flag State does not take any action
after having been requested to co-operate with the coastal State for the
removal of the wreck.

Article 10
Sunken State ships in the Area

Without prejudice to Article 149 of the United Nations Convention on the
Law of the Sea, wrecks of sunken State ships in the Area are under the
exclusive jurisdiction of the flag State.

Article 11

Succession of States

The provisions of this Resolution are without prejudice to the principles
and rules of international law regarding succession of States.

Article 12

War graves

Due respect shall be shown for the remains of any person in a sunken
State ship. This obligation may be implemented through the
establishment of the wreck as a war cemetery or other proper treatment of
the remains of deceased persons and their burial when the wreck is
recovered. States concerned should provide for the establishment of war
cemeteries for wrecks.

Article 13

Salvage

The salvage of sunken State ships is subject to the applicable rules of
international law, the provisions of this Resolution, and appropriate
archaeological practices.

Article 14

Hazard to navigation and protection of the marine environment

1. Subject to Article 7 of this Resolution, the flag State shall remove
wrecks constituting a hazard to navigation or a source of, or threat to,
marine pollution.
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2. The coastal State may take the measures necessary to eliminate or
mitigate an imminent danger.

Article 15
Duty of co-operation

1. All States should co-operate to protect and preserve wrecks which are
part of cultural heritage, to remove wrecks which are a hazard to
navigation, and to ensure that wrecks do not cause or threaten pollution of
the marine environment.

2. In particular, States bordering an enclosed or semi-enclosed sea
should co-operate in the performance of their duties set out in this
Resolution in a manner consistent with the rights and duties of other
States.

skeksk

RESOLUTION

L’Institut de droit international,

Soulignant le devoir de coopération pour la préservation et la
protection du patrimoine culturel ;

Conscient du devoir de protéger et de préserver 1’environnement
marin ;

Guideé par les régles de droit international coutumier inscrites dans la
Convention des Nations Unies sur le droit de la mer (1982) ;

Rappelant la Convention pour la protection du patrimoine culturel
subaquatique (2001) aussi bien que la Convention concernant les mesures
a prendre pour interdire et empécher l'importation, l'exportation et le
transfert de propriété illicites des biens culturels (1970) et la Convention
d’UNIDROIT sur les biens culturels volés ou illicitement exportés
(1995) ;

Prenant acte de la Convention internationale de Nairobi sur
I'enlévement des épaves (2007) ;

Prenant également acte de la Convention des Nations Unies sur les
immunités juridictionnelles des Etats et de leurs biens (2004) ;

Eu égard au droit des conflits armés en mer aussi bien que les régles
coutumiéres sur la succession d’Etats ;

Conscient des incertitudes qui continuent d’entourer la question des
épaves des navires de guerre et désirant contribuer a la clarification du
droit international en cette matiére ;

Adopte la résolution suivante :
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Article 1
Définitions

Aux termes de cette résolution :

1. « Epave » signifie un navire d’Etat coulé qui n’est plus opérationnel,
ou une partie quelconque de celui-ci, y compris tout objet qui est ou a été
a bord de ce navire.

2. « Navire d’Etat coulé » signifie un navire de guerre, un navire
auxiliaire ou tout autre navire appartenant & un Etat et exclusivement
utilis¢ a des fins gouvernementales non commerciales au moment du
naufrage. Un navire d’Etat coulé comprend tout ou partie de la cargaison
ou tout autre objet rattaché & ce navire, que la cargaison appartienne a
I’Etat ou a une personne privée. Cette définition n’inclut pas les navires
échoués ou en train de couler ni les plateformes pétrolicres.

Article 2
Patrimoine culturel

1. Une épave de nature archéologique ou historique fait partie du
patrimoine culturel dés lors qu’elle est submergée depuis au moins
100 ans.

2. Tous les Etats prennent les mesures nécessaires pour assurer la
protection des épaves faisant partie du patrimoine culturel.

3. Dans la mesure de ce qui est approprié, les épaves visées au
paragraphe 1 devraient étre préservées in situ.

4. Les ¢épaves visées au paragraphe 1 non préservées in situ devraient
étre récupérées en suivant les pratiques archéologiques appropriées et
exposées de maniére convenable.

5. Les Etats prennent les mesures nécessaires pour empécher ou
controler I’exploitation commerciale ou le pillage des navires d’Etat
coulés qui font partie du patrimoine culturel, qui sont incompatibles avec
les obligations posées au présent article ainsi que dans les traités
applicables.

Article 3
Immunité des navires d’Etat coulés

Sous réserve des autres dispositions de cette résolution, les navires d’Etat
coulés bénéficient de I’immunité de juridiction vis-a-vis de tout Etat autre
que I’Etat du pavillon.
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Article 4
Navires d’Etat coulés en tant que propriété de I’Etat du pavillon

Les navires d’Etat coulés restent la propriété de 1’Etat du pavillon sauf si
cet Etat a clairement déclaré abandonner cette épave ou y renoncer ou
transférer son titre de propriété sur elle.

Article 5
Statut de la cargaison

1. La cargaison a bord de navires coulés jouit de I’'immunité de
juridiction vis-a-vis de tout Etat autre que I’Etat du pavillon.

2. La cargaison appartenant a I’Etat du pavillon reste la propriété de cet
Etat.

3. La cargaison appartenant a d’autres Etats demeure la propriété de ces
Etats.

4. Le naufrage d’un navire n’affecte pas les droits de propriété relatifs a
la cargaison. Toutefois, la cargaison ne peut faire I’objet d’atteinte ou
d’enlévement sans le consentement de 1’Etat du pavillon.

Article 6
Conflit armé en mer

Les épaves de navires d’Etat capturés sont la propriété de I’Etat capteur si
la capture a eu lieu conformément aux régles applicables du droit
international.

Article 7
Navires d’Etat coulés dans les eaux intérieures,
les eaux archipélagiques ou la mer territoriale

Dans ’exercice de sa souveraineté, 1’Etat cotier a le droit exclusif de
réglementer les activités sur les épaves dans ses eaux intérieures, ses eaux
archipélagiques et sa mer territoriale sous réserve de ’article 3 de cette
résolution.
Article 8
Navires d’Etat coulés dans la zone contigué
Conformément a I’article 303 de la Convention des Nations Unies sur le

droit de la mer, I’Etat cotier peut réglementer 1’enlévement des navires
d’Etat coulés dans sa zone contigué.

Article 9
Navires d’Etat coulés dans la zone économique exclusive
ou sur le plateau continental

Toute activité de I’Etat du pavillon entreprise sur un navire coulé se
trouvant dans la zone économique exclusive ou sur le plateau continental
d’un autre Etat devrait étre conduite en tenant diment compte des droits
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souverains et de la juridiction de I’Etat cotier. Conformément aux traités
applicables, I’Etat du pavillon devrait notifier a 1’Etat cotier toute activité
qu’il entend entreprendre sur 1’épave. L’Etat cotier a le droit d’enlever
une épave entravant ’exercice de ses droits souverains si 1I’Etat du
pavillon ne prend aucune mesure apres avoir été requis de coopérer avec
I’Etat cotier pour enlever 1’épave.

Article 10
Navires d’Etat coulés dans la Zone
Sous réserve de I’article 149 de la Convention des Nations Unies sur le
droit de la mer, les épaves de navires d’Etat coulés dans la Zone sont
soumises a la juridiction exclusive de 1I’Etat du pavillon.
Article 11
Succession d’Etats
Les dispositions de cette résolution sont sans préjudice des principes et
régles du droit international concernant la succession d’Etats.
Article 12
Tombes de guerre

Les dépouilles, se trouvant sur un navire d’Etat coulé, doivent étre
respectées comme il se doit. Cette obligation peut étre accomplie en
faisant de 1’épave en cimetiére de guerre ou en accordant aux dépouilles
un traitement adéquat et des funérailles si I’épave est récupérée. Les Etats
intéressés devraient veiller a 1’établissement de cimetiéres de guerre sur
les épaves.

Article 13
Récupération
La récupération des navires d’Etats coulés est régie par les regles
applicables du droit international, les dispositions de la présente
résolution et les pratiques archéologiques appropriées.

Article 14
Risques a la navigation et protection de I’environnement marin

1. Sans préjudice de D’article 7 de cette résolution, I’Etat du pavillon
enléve les épaves constituant un risque pour la navigation ou une source
ou une menace de pollution marine.

2. L’Etat cotier peut prendre les mesures nécessaires pour €liminer ou
limiter un danger imminent.

Article 15
Devoir de coopération

1. Tous les Etats devraient coopérer pour protéger et préserver les épaves
faisant partie du patrimoine culturel, pour enlever les épaves qui posent
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un risque pour la navigation, et pour assurer que les épaves ne causent ou
ne menacent de causer la pollution de I’environnement marin.

2. En particulier les Etats riverains d’une mer fermée ou semi-fermée

devraient coopérer dans 1’exécution de leurs obligations aux termes de

cette résolution, conformément aux droits et obligations des autres Etats.
sk sk sk

Le Secrétaire genéral procéde au vote de 1’ensemble de la résolution
par appel nominal, tout en rappelant que, lorsque les membres sont
appelés, ils doivent répondre avec un «oui», un« non» ou une
abstention.

Le résultat du vote est le suivant :

Pour : M. Abi-Saab, Mme Arsanjani, M. Audit, Mme Bastid-Burdeau,
MM. Broms, Bucher, Caflisch, Cang¢ado Trindade, Collins, Conforti,
Dinstein, El-Kosheri, Gaja, Mme Gaudemet-Tallon, M. Giardina,
Dame Rosalyn Higgins, Mme Infante Caffi, MM. Jayme, Kazazi, Keith,
Kohen, Lee, Miillerson, Orrego Vicuia, Ranjeva, Rao, Reisman, Ronzitti,
Rozakis, Rudolf, Schrijver, Tomuschat, Torres Bernardez, Treves,
Verhoeven, Vinuesa, Wolfrum, Bogdan, Mme Borras, M. Buergenthal,
Mme Damrosch, MM. d’Argent, Greenwood, Iwasawa, Murase, Nolte,
Oxman, Mme Pinto, MM. Sicilianos, Symeonides, Tomka.

Contre: aucun
Abstention : aucune

La résolution est adoptée par 51 voix pour, aucune voix contre et aucune
abstention.

The President congratulated the 9" Commission on the second
Resolution adopted in Tallinn.

Mr Lee expressed his regret that Article 16 was deleted form the final
text of the Resolution; although he understood the different concerns and
interests at stake, he considered that it was a duty of the Institut to
encourage States to settle disputes peacefully.

La séance est levée a 14 h30.
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III. RESOLUTION

NINTH COMMISSION

The Legal Regime of Wrecks of Warships and
Other State-owned Ships in International Law

Rapporteur : M. Ronzitti
RESOLUTION
The Institute of International Law,

Emphasising the duty of co-operation for the preservation and
protection of cultural heritage,

Conscious of the duty to protect and preserve the marine
environment,

Guided by the rules of customary international law enshrined in
the United Nations Convention on the Law of the Sea (1982),

Recalling the Convention on the Protection of Underwater
Cultural Heritage (2001) as well as the Convention on the Means of
Protecting and Preventing the Illicit Transfer of Ownership of Cultural
Property (1970) and the UNIDROIT Convention on Stolen or Illegally
Exported Cultural Objects (1995),

Taking note of the Nairobi International Convention on the
Removal of Wrecks (2007),

Taking also note of the United Nations Convention on
Jurisdictional Immunities of States and their Property (2004),

Bearing in mind the law of armed conflict at sea as well as the
customary rules on the succession of States,

Being aware of the uncertainties that continue to surround the
question of wrecks of warships and desiring to contribute to the
clarification of international law concerning this matter,

Adopts the following Resolution:

Article 1
Definitions

For the purposes of this Resolution:

1. “Wreck” means a sunken State ship which is no longer operational, or
any part thereof, including any sunken object that is or has been on board
such ship.
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2. “A sunken State ship” means a warship, naval auxiliary or other ship
owned by a State and used at the time of sinking solely for governmental
non-commercial purposes. It includes all or part of any cargo or other
object connected with such a ship regardless of whether such cargo or
object is owned by the State or privately. This definition does not include
stranded ships, ships in the process of sinking, or oil platforms.

Article 2

Cultural heritage
1. A wreck of an archaeological and historical nature is part of cultural
heritage when it has been submerged for at least 100 years.
2. All States are required to take the necessary measures to ensure the
protection of wrecks which are part of cultural heritage.
3. Where appropriate, wrecks of the nature referred to in paragraph 1
should be preserved in situ.

4. Wrecks of the nature referred to in paragraph 1 not preserved in situ
should be recovered in accordance with appropriate archaeological
practices and properly displayed.
5. States shall take the measures necessary to prevent or control
commercial exploitation or pillage of sunken State ships, which are part
of cultural heritage, that are incompatible with the duties set out in this
Article as well as in applicable treaties.

Article 3

Immunity of sunken State ships

Without prejudice to other provisions of this Resolution, sunken State
ships are immune from the jurisdiction of any State other than the flag
State.

Article 4

Sunken State ships as property of the flag State

Sunken State ships remain the property of the flag State, unless the flag
State has clearly stated that it has abandoned the wreck or relinquished or
transferred title to it.

Article 5
Status of the cargo

1. Cargo on board sunken State ships is immune from the jurisdiction of
any State other than the flag State.

2. Cargo owned by the flag State remains the property of that State.
3 Cargo owned by other States remains the property of those States.
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4. The sinking of a ship has no effect on property rights concerning
cargo on board. However, cargo may not be disturbed or removed
without the consent of the flag State.

Article 6
Armed conflict at sea

Wrecks of captured State ships are the property of the captor State if the
capture occurred in accordance with the applicable rules of international
law.

Article 7
Sunken State ships in internal waters,
archipelagic waters and the territorial sea

The coastal State, in the exercise of its sovereignty, has the exclusive
right to regulate activities on wrecks in its internal waters, archipelagic
waters, and territorial sea without prejudice to Article 3 of this
Resolution.

Article 8
Sunken State ships in the contiguous zone

In accordance with Article 303 of the United Nations Convention on the
Law of the Sea, the coastal State may regulate the removal of sunken
State ships from its contiguous zone.

Article 9
Sunken State ships in the exclusive economic zone
or on the continental shelf

Any activity of the flag State on a sunken ship in the exclusive economic
zone or on the continental shelf of a foreign State should be carried out
with due regard to the sovereign rights and jurisdiction of the coastal
State. In accordance with applicable treaties, the flag State should notify
the coastal State of any activity on the wreck which it intends to carry
out. The coastal State has the right to remove a wreck interfering with the
exercise of its sovereign rights if the flag State does not take any action
after having been requested to co-operate with the coastal State for the
removal of the wreck.

Article 10
Sunken State ships in the Area

Without prejudice to Article 149 of the United Nations Convention on the
Law of the Sea, wrecks of sunken State ships in the Area are under the
exclusive jurisdiction of the flag State.
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Article 11
Succession of States

The provisions of this Resolution are without prejudice to the principles
and rules of international law regarding succession of States.

Article 12
War graves

Due respect shall be shown for the remains of any person in a sunken
State ship. This obligation may be implemented through the
establishment of the wreck as a war cemetery or other proper treatment of
the remains of deceased persons and their burial when the wreck is
recovered. States concerned should provide for the establishment of war
cemeteries for wrecks.

Article 13
Salvage

The salvage of sunken State ships is subject to the applicable rules of
international law, the provisions of this Resolution, and appropriate
archaeological practices.

Article 14

Hazard to navigation and protection of the marine environment

1. Subject to Article 7 of this Resolution, the flag State shall remove
wrecks constituting a hazard to navigation or a source of, or threat to,
marine pollution.

2. The coastal State may take the measures necessary to eliminate or
mitigate an imminent danger.
Article 15
Duty of co-operation
1. All States should co-operate to protect and preserve wrecks which are
part of cultural heritage, to remove wrecks which are a hazard to

navigation, and to ensure that wrecks do not cause or threaten pollution of
the marine environment.

2. In particular, States bordering an enclosed or semi-enclosed sea
should co-operate in the performance of their duties set out in this
Resolution in a manner consistent with the rights and duties of other
States.

k ok sk
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NEUVIEME COMMISSION
Le régime juridique des épaves des navires de guerre et des épaves
des autres navires d’Etat en droit international
Rapporteur : M. Rongzitti
RESOLUTION
L’ Institut de droit international,

Soulignant le devoir de coopération pour la préservation et la
protection du patrimoine culturel ;

Conscient du devoir de protéger et de préserver I’environnement
marin ;

Guideé par les régles de droit international coutumier inscrites
dans la Convention des Nations Unies sur le droit de la mer (1982) ;

Rappelant la Convention pour la protection du patrimoine
culturel subaquatique (2001) aussi bien que la Convention concernant les
mesures a prendre pour interdire et empécher I'importation, I'exportation
et le transfert de propriété illicites des biens culturels (1970) et la
Convention d’UNIDROIT sur les biens culturels volés ou illicitement
exportés (1995) ;

Prenant acte de la Convention internationale de Nairobi sur
l'enlévement des épaves (2007) ;

Prenant également acte de la Convention des Nations Unies sur
les immunités juridictionnelles des Etats et de leurs biens (2004) ;

Eu égard au droit des conflits armés en mer aussi bien que les
régles coutumiéres sur la succession d’Etats ;

Conscient des incertitudes qui continuent d’entourer la question
des épaves des navires de guerre et désirant contribuer a la clarification
du droit international en cette matiére ;

Adopte la résolution suivante :

Article 1
Définitions

Aux termes de cette résolution :

1. «Epave » signifie un navire d’Etat coulé qui n’est plus opérationnel,
ou une partie quelconque de celui-ci, y compris tout objet qui est ou a été
a bord de ce navire.

2. «Navire d’Etatcoulé » signifie un navire de guerre, un navire
auxiliaire ou tout autre navire appartenant & un Etat et exclusivement
utilis¢ a des fins gouvernementales non commerciales au moment du
naufrage. Un navire d’Etat coulé comprend tout ou partie de la cargaison
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ou tout autre objet rattaché a ce navire, que la cargaison appartienne a
I’Etat ou a une personne privée. Cette définition n’inclut pas les navires
échoués ou en train de couler ni les plateformes pétrolicres.

Article 2
Patrimoine culturel

1. Une épave de nature archéologique ou historique fait partie du
patrimoine culturel dés lors qu’elle est submergée depuis au moins
100 ans.

2. Tous les Etats prennent les mesures nécessaires pour assurer la
protection des épaves faisant partie du patrimoine culturel.

3. Dans la mesure de ce qui est approprié, les épaves visées au
paragraphe 1 devraient &tre préservées in situ.

4. Les épaves visées au paragraphe 1 non préservées in situ devraient
étre récupérées en suivant les pratiques archéologiques appropriées et
exposées de manicre convenable.
5. Les Etats prennent les mesures nécessaires pour empécher ou
controler 1’exploitation commerciale ou le pillage des navires d’Etat
coulés qui font partie du patrimoine culturel, qui sont incompatibles avec
les obligations posées au présent article ainsi que dans les traités
applicables.

Article 3

Immunité des navires d’Etat coulés

Sous réserve des autres dispositions de cette résolution, les navires d’Etat
coulés bénéficient de I’immunité de juridiction vis-a-vis de tout Etat autre
que I’Etat du pavillon.

Article 4

Navires d’Etat coulés en tant que propriété de I’Etat du pavillon

Les navires d’Etat coulés restent la propriété de 1’Etat du pavillon sauf si
cet Etat a clairement déclaré abandonner cette épave ou y renoncer ou
transférer son titre de propriété sur elle.

Article 5

Statut de la cargaison

1. La cargaison a bord de navires coulés jouit de I’immunité de
juridiction vis-a-vis de tout Etat autre que 1’Etat du pavillon.
2. La cargaison appartenant a I’Etat du pavillon reste la propriété de cet
Etat.

3. La cargaison appartenant a d’autres Etats demeure la propriété de ces
Etats.
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4. Le naufrage d’un navire n’affecte pas les droits de propriété relatifs a
la cargaison. Toutefois, la cargaison ne peut faire I’objet d’atteinte ou
d’enlévement sans le consentement de 1’Etat du pavillon.

Article 6
Conflit armé en mer

Les épaves de navires d’Etat capturés sont la propriété de 1’Etat capteur si
la capture a eu lieu conformément aux régles applicables du droit
international.

Article 7
Navires d’Etat coulés dans les eaux intérieures,

les eaux archipélagiques ou la mer territoriale

Dans I’exercice de sa souveraineté, 1’Etat coOtier a le droit exclusif de
réglementer les activités sur les épaves dans ses eaux intérieures, ses eaux
archipélagiques et sa mer territoriale sous réserve de I’article 3 de cette
résolution.

Article 8
Navires d’Etat coulés dans la zone contigué

Conformément a I’article 303 de la Convention des Nations Unies sur le
droit de la mer, I’Etat coOtier peut réglementer 1’enlévement des navires
d’Etat coulés dans sa zone contigué.

Article 9
Navires d’Etat coulés dans la zone économique exclusive
ou sur le plateau continental

Toute activité de I’Etat du pavillon entreprise sur un navire coulé se
trouvant dans la zone économique exclusive ou sur le plateau continental
d’un autre Etat devrait étre conduite en tenant diment compte des droits
souverains et de la juridiction de I’Etat cotier. Conformément aux traités
applicables, I’Etat du pavillon devrait notifier a I’Etat cotier toute activité
qu’il entend entreprendre sur 1’épave. L’Etat cotier a le droit d’enlever
une épave entravant ’exercice de ses droits souverains si 1I’Etat du
pavillon ne prend aucune mesure aprés avoir été requis de coopérer avec
I’Etat cotier pour enlever 1’épave.

Article 10
Navires d’Etat coulés dans la Zone

Sous réserve de I’article 149 de la Convention des Nations Unies sur le
droit de la mer, les épaves de navires d’Etat coulés dans la Zone sont
soumises a la juridiction exclusive de 1I’Etat du pavillon.
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Article 11
Succession d’Etats

Les dispositions de cette résolution sont sans préjudice des principes et
régles du droit international concernant la succession d’Etats.

Article 12
Tombes de guerre

Les dépouilles, se trouvant sur un navire d’Etat coulé, doivent étre
respectées comme il se doit. Cette obligation peut étre accomplie en
faisant de 1’épave en cimetiére de guerre ou en accordant aux dépouilles
un traitement adéquat et des funérailles si I’épave est récupérée. Les Etats
intéressés devraient veiller a 1’établissement de cimetiéres de guerre sur
les épaves.

Article 13

Récupération

La récupération des navires d’Etats coulés est régie par les régles
applicables du droit international, les dispositions de la présente
résolution et les pratiques archéologiques appropriées.

Article 14

Risques a la navigation et protection de I’environnement marin

1. Sans préjudice de D’article 7 de cette résolution, 1I’Etat du pavillon
enléve les épaves constituant un risque pour la navigation ou une source
ou une menace de pollution marine.
2. L’Etat cotier peut prendre les mesures nécessaires pour éliminer ou
limiter un danger imminent.

Article 15

Devoir de coopération

1. Tous les Etats devraient coopérer pour protéger et préserver les épaves
faisant partie du patrimoine culturel, pour enlever les épaves qui posent
un risque pour la navigation, et pour assurer que les épaves ne causent ou
ne menacent de causer la pollution de I’environnement marin.
2. En particulier les Etats riverains d’une mer fermée ou semi-fermée
devraient coopérer dans I’exécution de leurs obligations aux termes de
cette résolution, conformément aux droits et obligations des autres Etats.
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