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I. Introduction

Whether due to a need to act quickly, the inabildywait for negotiations, or a lack of a
functioning government with whom to negotiate, theited Nations often needs to authorize
peacekeepers and other peace support personnautvithe benefit of a Status-of-Forces
Agreement (“SOFA”). For example, no SOFA was codelli with Somalia for the UN
operations there (the UN Operation in Somalia | Arat “UNOSOM” | and Il and the Unified
Task Force or “UNITAF" or with Lebanon (the UN Interim Force in LebanarONIFIL") 2

for the first twenty years of operations th&relowever, a SOFA is a primary source of
jurisdictional immunities for military personnelmang other matters. Sometimes this initial
failure to have a SOFA can be later cured by canefuof a SOFA, but the problem remains of
what immunities UN peacekeeping forces may enjapénabsence of a SOFA.

It goes without saying that the sovereignty of Btate is one of the fundamental tenants of
public international law and includes the right tbk State to exercise jurisdiction over its
territory to the exclusion of other StafeShus any person, military or otherwise, preserthi
territory of a State, but claiming immunity fromathjurisdiction, must be able to invoke a
legitimate exception to the general rule.

In order to address the question of the privileged immunities held by UN peace support
operations, we must first consider what kinds oéragions are meant by that term. For the
purposes of this paper, “peace support” or “peasgikg” operations will broadly encompass
traditional peacekeeping, peace enforcement, peaitding and other similar but related terms
and missions, though the issues of immunities ballfocused on military personnel carrying
arms and using forceAlthough peacekeeping and peace enforcement missie often based
on differing legal regime%there is considerable debate over the applicahifitdiffering legal
regimes to missions to the extent that the terrigplfor the missions is largely unhelpful.

! See UNSC Res. 751, 24 April 1992 (establishing $M™); UNSC Res. 794, 3 December 1992 (establishing
UNITAF and authorising the use of all necessarymsaamder Chapter VII); and UNSC Res. 814, 26 Md2963
(establishing UNOSOM Il under Chapter VII).

2 SeeUNSC Resolutions 425 and 426, both 19 March 1978.

% SeeR. Murphy, ‘United Nations Military Operations afternational Humanitarian Law: What Rules Apply to
Peacekeepers?’, Vol. 1@rim. L. Forum2003, pp. 153-194; D. Fleck & M. Saalfeld, ‘Combgn Efforts to
Improve the Legal Status of United Nations PeagaekgeForces and Their Effective Protection’, VolNb. 3
International Peacekeepirp94, p. 82.

* See e.g. PCAsland of Palmas Case (Netherlands v. United Syafesard of the Tribunal, 4 April 1928, Vol. 2
U.N.R.ILA.A, p. 829; I. BrownliePrinciples of Public International LayOxford, Claredon Press, 19797 &d.), p.
287.

® See M. Zwanenburdccountability of Peace Support Operatidhgiden, Martinus Nijhoff, 2005), pp. 11-34; A.
Roberts & R. Guelff, ‘Prefatory Note’, in A. Rober& R. Guelff (eds.)Documents on the Laws of Wgbxford,
Oxford University Press, 2000/“3ed.), p. 721; and H. McCoubrey & N.D. Whitehe Blue Helmets: Legal
Regulation of United Nations Military Operatiofldershot, Dartmouth, 1996), pp. 11-36.

® See generally G.T. Harris, ‘The Era of Multilale@ccupation’, Vol. 24Berkeley Journal of International Law
2006, p. 1; A.E. Eckert, ‘United Nations Peacekegpin Collapsed States’, Vol.Journal of International Law and
Practice 1996, p. 273. Also see generallpnvention on the Safety of United Nations and Agged Personnel,
New York, 9 December 1994, UNGA Res. 49/59 (heffégns&safety Convention).

" See e.g. Roberts & Guelf§upra note 5, p. 721; Harrissupra note 6; J.P. Bialke, ‘United Nations Peace
Operations: Applicable Norms and the Applicatiortteg Law of Armed Conflict’, Vol. 5A.F.L. Rev.2001, p. 4;



This author will proceed with the position that tmemunities of military personnel carrying
arms and using force are identical regardless rofit®logy or legal basis for authorizing the
mission.

Secondly, by “immunity”, this author means thaiues of local courts to have adjudicative or
enforcement jurisdiction, although the State paddigt still largely retains prescriptive
jurisdiction and thus the persons in question maybbund to local law although the courts
cannot enforce complianééThis should be opposed to “privilege”, which thisthor will take to
mean that the State does not have prescriptivediation over the subject matter.

UN peacekeeping operations have traditionally b@®sent in host States with the consent of
the State involved® Initially in the history of the UN, these force®me not dispatched under the
authority of Chapter VII of the UN Charter, but @mdvhat has been described as “Chapter VI
%,” i.e. not clearly under either Chapter VII, coercive swas, or Chapter VI, non-coercive
measures, but somewhere in betwEefThe forces may thus be described as ‘uncharteréd’
The lack of clarity of the legal basis for the mmese of troops was to some degree obviated by
the consent of the host State, as well as the jedglyy the International Court of Justice (“ICJ”)

and B.D. Tittemore, ‘Belligerents in Blue Helmetspplying International Humanitarian Law to Unitedatibns
Peace Operations’, Vol. Banford Journal of International La®997, pp. 80-81.

8 Seee.g. French Supreme CourEpoux Martin v. Banque d’Espagn® November 1952, Vol. 1BL.R. 1957 p.
202; Vol. 80 No. 3Journal de droit international 953, p. 654, Vol. 4Revue critique de droit international privé
1953, p. 425 (discussing as distin@nfmunite de jurisdictichand ‘incompetence d’attributidy the Japanese
judgmentThe Empire v. Chang & other4921, in J. Fischer Williams (edAnnual Digest of International Public
Law Cases 1919-192@€ambridge, Cambridge University Press, 1932)288 (“an offence committed by such
persons is not purged of ggima faciequality as an illegal act. Whilst they may not bed in the territorial courts
during the term of their office or employment, tinigyy naturally be effected when they become didesfeit”);
High Court, Queen’s Bench Division (UKArab Banking Corporation v. International Tin Cauiln et al, 15
January 1986, Vol. 7T.L.R. 1994, p. 6 (“[ijmmunity from jurisdiction only refe to the adjudicative process”);
H.G. Schermers & N.M. Blokkelnternational Institutional Law(Leiden, Martinus Nijhoff, 2003, "4ed.), § 323
(“local courts cannot assess the applicability lef taw in specific cases”); G. Von Glahmaw Among Nations
(New York, Macmillan, 1992, 6 ed.), pp. 225-226 (“forces that find themselvesmother nation’s territory must
comply with that nation’s laws”); A. Reinisch, ‘Eapean Court Practice Concerning State Immunity from
Enforcement Measures’, Vol. 17 NoE4J.1.L. 2006, p. 804; E. Denza, ‘Diplomatic Agents and $Wiss, Privileges
and Immunities’, in R. Bernhardt (edBncyclopedia of Public International La@iew York, Elsevier, 1992,"2
ed.), Vol. 1, p. 1042; ILCDraft Articles on Jurisdictional Immunities of Statand Their ProperfyCommentary to
Article 1, Vol. 1I-2 Y.I.L.C.1991, p. 13, § 2 (hereinaftBrraft Articles (“the right of sovereign States to exemption
from the exercise of the power to adjudicate [anghunity of a State in respect of property from sweas of
constraint, such as attachment and execution inemion with a proceeding before a court of anotete”); and
H. Lauterpacht, ‘The Problem of Jurisdictional Inmities of Foreign States’, Vol. 2B.Y.I.L.1951, p. 220.

° See Schermers & Blokkesypranote 8, § 323 (“where local legislation is notjodifferently, applicable”).

19 See e.g. UN Secretary-Generah Agenda for Peace: Preventive Diplomacy, Peacémadnd Peace-keeping,
Report of the Secretary-General on the Work of@inganization Pursuant to the Statement AdoptedheySummit
Meeting of the Security Council on Jan. 31, 1998 Doc. A/47/277 — S/24111, 17 June 1992 (hereindfte
Agenda for PeageAlso sedJN Department of Public Informatioifhe Blue Helmets: A Review of United Nations
Peace-KeepingUN Doc. DPI/1065 (New York, UN Department of Fobinformation, 1990, % ed.), pp. 5-6
(hereinafteThe Blue Helme}s

11 SeeThe Blue Helmetsupranote 10, p. 5 (citing Dag Hammarskjold).

12 R.C.R. Siekmanni\ational Contingents in United Nations Peace-Kegg#orces(Dordrecht, Martinus Nijhoff,
1991), p. 7.



in the Certain Expensesasé® and the simple effectiveness of the forces in préng the
escalation of armed conflicts. The principal exaengl this early consensual deployment is the
UN Emergency Force (“UNEF”) established by the Gahassembly:*

The UN Security Council took the dramatic step aftharizing the constitution of a
peacekeeping force specifically under Chapter ¥id avithout the consent of the host State for
the first time in 1992 in Resolution 794 regard®gmalia’® This action was followed by other
uses of Chapter VII power to authorize the useoafrcive force without the consent of the host
State in Haiti® and Bosnia and HerzegovihaWhereas an earlier report by the UN Secretary-
General entitledAn Agenda for Peaceeaffirmed the prior policy of securing the consehthe
host State, th&upplement to An Agenda for Pealieé not, and instead expressly endorsed the
use of Chapter VII coercive force in the absenceast State conseft.

Considering this important development in non-cossal operations, this article will divide the
guestion of immunities into two major categoriesJd operations: (1) Those operations that are
in country with the consent of the host State @&)dlhose operations that are in country without
State consent but with the sanction of the UN. @pans that are in country without consent and
without the sanction of the UN will not be addresspecifically since those operations would
likely be considered belligerent, although they mmidnave some claim to lawfulness for
humanitarian reasons or other basegighad bellunrules. The conclusions of this paper might
have some application to theses situations regauidimunities, but this paper will not directly
address them.

Il. Forces Present with Consent

The immunity of foreign forces, present in the hB&dtte, is well established in international law
under the doctrine of State immunity; however treeetwo competing theories that underlie the
doctrine and produce distinct differences when wevento the issue of non-consensual

131¢J, Certain Expenses of the U.N. (Article 17, Paragraptof the Charter)20 July 1962).C.J. Rep.1962, p.
151 (hereinafteCertain Expensesase).

14 See UNGA Res. 1001, 7 November 1956. Also®ezBlue Helmefsupranote 10, pp. 43-78.

15 See UNSC Res. 794, 3 December 1992 (“Acting u@iapter VIl of the Charter of the United Nationthe|
Security Council] authorizes the Secretary-Genanal Member States cooperating ... to use all necessaans to
establish as soon as possible a secure envirorforemimanitarian relief operations in Somalia”)sélsedJNSC
Res. 814, 26 March 1993 (authorising UNOSOM II).

16 SeeUNSC Res. 940, 31 July 1994 (“Acting under Chaptiérof the Charter of the United Nations, [the Setu
Council] [aJuthorizes Member States ... to use attessary means to facilitate the departure fromitddithe
military leadership”).

17 SeeUNSC Res. 1031, 13 December 1995 (“Acting undemp®haVIl of the Charter of the United Nations, [the
Security Council] ... [aJuthorizes the Member Stadeting through or in cooperation with the orgaritrat... to
establish a multinational implementation force (BO... [and] to take all necessary measures to effieet
implementation of and to ensure compliance with he Peace Agreement”). Also s&eneral Framework
Agreement for Peace in Bosnia and HerzegovinasPhb4iDecember 1995, UN Doc. S/1995/999, Annex.

18 SeeAn Agenda for Peagsupranote 10; UN Secretary-Gener&lupplement to An Agenda for Peace: Position
Paper of the Secretary-General on the OccasiormefHRifitieth Anniversary of the United NatigriReport of the
Secretary-General, UN Doc. A/50/60 — S/1995/1, &audry 1995, p. 4 (hereinaft8upplement té&\n Agenda for
Peacg.



operations? In most situations involving State consent andeSimmunity, the theoretical basis

for the law is not an issue since the results moll differ, but when we turn to situations of lack
of consent, the two theories may lead us to cdifticresults. Therefore, we will discuss at the
outset the theoretical foundation for State immunit

The two primary theories for State immunity are thendamental right” theory and the “State
waiver” theory. The “fundamental right” theory pissithat the armed forces of a State are
inherently immune from foreign State jurisdictiomder international law and that they are
accordingly immune when within the territory of@adign State. The other theory, that of “State
waiver,” argues that one State’s armed forces vecgigrant of immunity, or, phrased a different
way, a waiver of jurisdiction, from the host Staté of concerns for comity and that this grant of
immunity can be implied in the State’s consentigrtadmission.

The classic statement of the law in the situatiba treign armed force present in a host State
with the host State’s consent, as a basis forilugithe host State’s jurisdiction, is the United
States cas@he Schooner Exchang®ln this case, the Chief Justice of the US Supr&wert,
Justice Marshall, wrot#"

One sovereign being in no respect amenable to anoémd being bound by obligations of the highest
character not to degrade the dignity of his natioy,placing himself or its sovereign rights withiine
jurisdiction of another, can be supposed to entiEreign territory only under an express licenseinothe
confidence that the immunities belonging to hisejpehdent sovereign station, though not expressly
stipulated, are reserved by implication, and wdl éxtended to him [...] The grant of a free passagé [
implies a waiver of all jurisdiction over the tragpduring their passage, and permits the foreigreige to

use that discipline, and to inflict those punishteemhich the government of his army may require.

What this passage means in terms of an underliiegry of State immunity will be discussed in
the sections to follow.

1. Balancing Two Sovereigns

Many authors trace the justification for State inmityito the sovereign independence of States,
and the need to balance those attributes amongatimus States as equéfslt has become an
established rule that between two equals, one taxercise sovereign will or power over the
other, Par in parem non habet imperiutt? The resulting obligation of comity among nations

19 UK House of LordsHolland v. Lampen-Wolfg§2000] 1W.L.R.1573, 20 July 2000 (L. Hope). (distinguishing
between “granting of immunities under domestic awcircumstances that did not involve any interowal law
obligation” and “granting immunity to a foreign stdn accordance with its international law obligas”).

%0 See US Supreme Couffhe Schooner Exchange McFaddon 11 U.S. (7 Cranch) 116 (24 February 1812)
(hereinafterSchooner Exchange

4.

22 Seee.g. UK Court of AdmiraltyThe Parlement Belgg1880] 5 P.D. 197, 217 (state immunity is a “cemusence
of the absolute independence of every sovereighoaity and of the international comityhich induces every
sovereign state to respect the independence of etber sovereign state”) ardblland v. Lampen-Wolfgesupra

note 19 (Millet, L.) (“State immunity, as | havemained, is a creature of customary internatioaal &nd derives
from the equality of sovereign states. It is nateHf-imposed restriction on the jurisdiction of @surts which the
United Kingdom has chosen to adopt. It is a linotatimposed from without upon the sovereignty o thnited

Kingdom itself”).

% H.E.S. Sucharitkul, ‘Immunities of Foreign StaResfore National Authorities’, Vol. 149Recueil des Cours de
I'Académie de Droit International de la Ha$876, p. 117.



demands a system of immunitfdsThus, international law requires immunity for angaof
another State in foreign territory. However, thengple of sovereign equality is one of the
capacity for rightsi.e. the ability to engage each other on the internatiplane®® As a capacity
guestion, this notion does not necessarily leadntp specific normative solution for balancing
two sovereigns’ equality.

Although States may have the capacity for equditsigeach State has complete and absolute
jurisdiction over all persons present in and atigiarising within its territory, unless it proeisl
otherwise or is restrained by international fihus, a State may exclude a foreign State’s
organs at will or order their departure from itsitery.?’

% 1d., p. 119(“Reciprocity of treatment, comity of nations andudoisie internationale are very closely allied
notions, which may be said to have affordedubsidiary or additional basifor the doctrine of sovereign
immunity”).

% SeeE.D. Dickinson,The Equality of States in International L&@ambridge, Harvard University Press, 1920), p.
5 (“The meaning of equality as a legal principlesiglained by a few modern writers in a way thaprapches
scientific precision. Some define it in terms thaggest equality of rights, and then proceed tda@x|it as equality

of legal capacity”); J.L. BrierlyThe Law of NationgNew York, Oxford University Press, 1963" 6d., Humphrey
Waldock (ed.)), pp. 130-132 (expressing a morerveskereading of sovereign equality).

% SeePClJ, The Case of the S.S. “Lotus” (France v. Turkef)September 192P.C.1.J. SeriesA, No. 10; US
Supreme CourtWilsonv. Girard, 354 U.S. 524 (1957), pp. 529-53kidv. Covert 354 U.S. 1 (1957), p. 15, n. 29,
pp. 48-49 an®chooner Exchangsupranote 20, pp. 136, 144; as wellldsimesv. Laird, US District of Columbia
Circuit Court, 459 F. 2d 1211 (1972), pp. 1216-12%ft. deniedJS Supreme Court, 409 U.S. 869 (1972) (“We
think it now fully established that the plenarynsimal authority of a friendly host nation duringaeetime is
undiminished by the bare fact that the accusednieimber of a military force stationed there. Ceitathere is no
immunity from local prosecution contrary to the koip terms of an agreement-like NATO SOFA-purpogito
define jurisdictional areas for host and visitinguotries alike”) andCozartv. Wilson US District of Columbia
Circuit Court, 236 F. 2d 732 (1956), p. 733cated as mopUS Supreme Court, 352 U.S. 884 (1956); American
Law Institute,Restatement, Second, Foreign Relations Law of thitetl StategSt. Paul, American Law Institute,
1965), § 20 (hereinafte8econd Restatem@rtA state has jurisdiction to enforce within tisrritory a rule of law
validly prescribed by it”) and R. Jenningehe Place of the Jurisdictional Immunity of Statesnternational and
Municipal Law(Saarbricken, Universitat des Saarlandes, Eunogt#tlt, 1987), p. 19 (“territorial jurisdiction the
dominating principle”).

2’ See e.glCJ, Case Concerning Armed Activities on the Territoiyhe Congo (Democratic Republic of the Congo
v. Uganda) 19 December 2005.C.J. Rep2005, p. 116 (discussing the requirement of canfeerioreign troops to
be present in the territory of another state); Wsi€of Claims,Gallagher v.United States191 Ct. Cl. 546, 423 F.
2d 1371 (1970)cert. deniedJS Supreme Court, 400 U.S. 849 (1970) (“a militeoptingent from one country can
be present in a friendly foreign country only witie latter country's consent\ilson v. Girard supranote 26
(holding that a state may prohibit foreign forcesni entering its territory); R. Higgin®roblems and Processes:
International Law and How We Use (Ilbxford, Claredon Press, 1993), pp. 78-8érond Restatemesupranote
26, § 54 (“In time of peace, a state may not sefafee into the territory of another state, or kéeghere, without
the consent of the territorial state”); X., ‘Everiytg to Lose: The Expulsion of UN Troops From E@Threatens a
New War’, The TimegLondon), 8 December 2005 (documenting Eritreatenfor UN peacekeepers to leave the
country); and M. Lacey & W. Hoge, ‘Eritrea expeldNJpeacekeepers, increasing tension with Ethippia New
York TimegNew York), 8 December 2005 (same). BeeSiekmannsupranote 12, p. 189 (adopting a less certain
stance: “There is almost no practice available tfan position of host state with respect to withdabef troops].
There was a case in which the host state’s wiskgatriate certain units was complied with, altHotige decision

to withdraw the entire peace-keeping force hadadlyebeen taken (Canada from UNEF ‘I'). On anotharasion,
the host state (and other parties concerned) wasutted about the transfer of certain units (UNFRJY. Although
Siekmann does note elsewhere that “According toSbkeretary-General ... the consent of the host staie
necessary in order to station UNEF on its territdigl., p. 3). In addition, Siekmann also argued th@t]dst state
consent should apply only to the admission intodtate’s territory of peace-keeping forces as aleyhib cannot
apply to the composition of the forces as sudti!, p. 120). Also sedrticle 19 (c) United Nations Convention on



In the case offhe Schooner Exchang€hief Justice Marshall opined that any limitation
jurisdiction of the host State must be traced eodbnsent of the host StafeHe further reasoned
that the State waives its inherent jurisdictioraa®sult of admitting the foreign State’s organs
into its territory, but that, in the absence of g3 terms of the waiver, the act of consenting to
the presence of the foreign organs implies recamgniif State immunity*®

The jurisdiction of the nation within its own teony is necessarily exclusive and absolute. lusceptible of
no limitation, not imposed by itself ... All excepti, therefore, to the full and complete power ofagion

within its own territories, must be traced up te ttonsent of the nation itself. They can flow framother
legitimate source [...] [A]ll exemptions from territal jurisdiction, must be derived from the consehthe
sovereign of the territory; that this consent mayifaplied or expressed, and that when impliedextent
must be regulated by the nature of the case, andi¢hivs under which the parties requiring and cdimzpit,

must be supposed to act.

Furthermore, that grant of immunity was a matterirgérnational courtesy rather than an
inherent right under international lalvso that, lacking a waiver of jurisdiction, foreignmed
forces would not be immune from local adjudicatwel enforcement jurisdiction.

The precedent ofThe Schooner Exchangad the theoretical basis for State immunity that i
announced has been followed rather consistentlihénUS* The same reasoning has been

the Law of the Sea, Montego Bay, 10 December 13833 U.N.T.S.3 (hereinafter UNCLOS) (providing that a
state may escort a foreign warship out of its teridl waters when it is there without consent)wdweer, providing
for state immunity in this convention does not resegily mean that a ship present in another steafiory would
have enjoyed such immunity without the Law of tle@a3n fact, the fact that the negotiators of thievention felt a
need to require state immunity in such an instaoggests that it might not have.

% SeeSchooner Exchangsupranote 20, p. 143.
29
Id.

%0 The author observes that the grant could be cteaized as international comity but avoids thatrtdrecause
comity has been used in different contexts to ssigggther discretionary courtesy or a non-discretiy
requirement of law. See.g.J.R. Paul, ‘Comity in International Law’, Vol. 32arvard 1.L.J.1991, p. 4; Compare
UK House of Lords,Compania Naviera Vascongado $.S. Cristina[1938] A.C. 485, 502 (Wright, L.) (State
immunity “is sometimes said to flow from internaia comity or courtesy, but may now more propesyrégarded
as a rule of international law, accepted amongctivemunity of nations”) withtUK House of LordsButtes Gas &
Oil Co.v. Hammer [1980] 3 All E.R. 475, 482 (holding that statenmmnity is based on comity).

31 See e.g. US Supreme Coutnsellav. Krueger 351 U.S. 470 (1956), p. 47®lexico v.Hoffman 324 U.S. 30
(1945); Tucker v.Alexandroff 183 U.S. 424 (1902), pp. 432-43Bpw v. Johnson 100 U.S. 158 (1879) and
Coleman v.Tennesseed7 U.S. 509 (1878)}olmes v.Laird, supranote 26, p. 1216 (“We are advertent to the
observation in Schooner Exchange v. McFaddon ..rdad it in context as a proposition based on tealjgh not
expressly-conferred, consent of the host nationnatireg from the obvious necessities of the situ}ioUS N.D.
Cal., The Rogdai278 F. 294 (1920); US D.C.N.YRe Lo Dolce 106 F. Supp. 455 (1952); US D.C.N.Yhe
Jankq 54 F. Supp. 241 (1944); US D.C.N.YIhe Pampa245 F. 137 (1917); US E.D. PaJnited Statesv.
Thierichens243 F. 419 (1917) and US E.D. Pehe Luigj 230 F. 493 (1916). Also sde King, ‘Jurisdiction over
Friendly Foreign Armed Forces’, Vol. 36 NoA4J.l.L.1942, pp. 539-567. It appears that the US militaay also
agree with this interpretation. See aMgA. Stafford, ‘How to Keep Military Personnel fro@oing to Jail for Doing
the Right Thing: Jurisdiction, ROE & the Rules aédally Force’ Army LawyeMNov. 2000, pp. 10-11 (“Despite the
regular United States military presence in Thaijaheé United States does not have a SOFA with &hdilthat
retains criminal jurisdiction for official acts ddepartment of Defense personnel. ConsequentlyAraBrican
service person who takes action in compliance thiéhStanding ROE or Rules of Deadly Force coulé fetarges
in a Thai criminal court”) (internal citations ongt) (also observing that some military personrtdcaed to
American embassies are covered by diplomatic pliotec by agreement with the host stati);, pp. 13-14
(“*Yemen has been frequented by US military shipd parsonnel on duty in the US Central Command afea
responsibility. As in Thailand, military personrale subject to local criminal process because thieetd States
does not have an international agreement with Yemning criminal jurisdiction”) (internal citaths omitted).



applied in US case law in cases where foreign Sthteve asserted inherent adjudicative
jurisdiction over US troops present in their temyt and would not concede that jurisdiction
unless the US could point to a waiver of jurisdinti* Lacking a waiver, Walter Gary Sharp
cites numerous cases where officers were proseautddr the host State laws. In most of
these situations, the host State argued that dopdrhad committed acts that went beyond their
official duties®* The argument was not that international law orteStmmunity provided an
exception for non-official acts but that the hosat& had not exempted those acts from its
inherent jurisdictior?® It might follow from this argument that had thesh&tate not exempted
official acts from its jurisdiction, they might nbe immune either.

In addition to other States arguing this theoryia courts, many of their own domestic courts
have employed similar reasoning in domestic case$as at least one international tribifial.

32 See US Court-Martialnited States weaton 19 U.S.C.M.A. 64, 41 C.M.R. 64 (1969) (holdingtithe US had
primary jurisdiction over the crime committed by @irman in the Philippines but only because thégpines had
waived its inherent jurisdiction over all personsits territory) andJnited States Hutcherson A.C.M. S.-18423,
29 C.M.R. 770 (1960) (holding that every soveresgate has the inherent right to exercise jurisoiictbver its
territory, including foreign forces in its terrigrso that the terms of the NATO SOFA discussirgright of Italy
to exercise its jurisdiction were merely declargtof existing international law, although the seernan was
eventually tried in the US under the terms of ti@F8); Williams v. Rogers US 8" Cir. (N.D.), 449 F. 2d 513
(1971),cert. deniedUS Supreme Court, 405 U.S. 926 (1971) (againPthibppines);Cozart v.Wilson supranote
26 (holding that trial of US serviceman by Japantti@ crimes of death by negligence and rape wageprbecause
Japan had inherent jurisdiction over all persorissiterritory and had not waived its jurisdictioner those crimes);
and US D.C. Col.smallwood vClifford, 286 F. Supp. 97 (1968) (holding that, under maéional law, a host state,
in this case Korea, had exclusive jurisdiction oedlr persons and offences within its territory wdet had
consented otherwise, so the host state inhereatlyjurisdiction over crimes that fell outside amgyeement).

%3 See W.G. Sharp, Sr., ‘Protecting the Avatars dértmtional Peace and Security’, Vol.Duke Journal of
Comparative and International La®996, p. 93.

34d.
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3% See e.gPCA, Deserters of Casablanca (France v. Germag) May 1909, Vol. A.J.1.L.1909, pp. 755-760; the
Australian judgmenWright v.Cantrell, 44 N.S.W.S.R. 45 (1943) (New South Walés)n. Dig.1943-5, Case No.
37 (finding that foreign troops were not immunenfraivil charges for slander because the individuatse only
immune insofar as the host state had consentdtkiodresence and conditioned that immunity forppses related
the free exercise of military operations; sinceu for slander did not impair the military actigs of the sending
state’s forces, the individual was not immune); r@age Court of Brazil)n re Gilbert 22 November 1944Ann.
Dig. 1946 Case No. 86; Canadian Supreme Cdarthe Matter of a Reference as to Criminal Prodegd [1943]
Can. Sup. Ct. 483 as well as the Canadian Basgcipality of Saint John Wraser-Brace Overseas Cor[1958]
13 D.L.R. (2d) 177Vol. 261.L.R. 165; Court of Cassation of Egypdjnistére Public vTriandafilou, 29 June 1942,
Ann. Dig. 1919-19438upplement, Case No. 165; Civil Tribunal of Aleddn, Egypt,Amrane v.John 1934, Vol.

6 I.L.R. 174, Vol. 62Journal du droit internationall94; Privy Council for Hong Kong€heung (Chung Chi) R,
[1939] AC 160, 1938, (1938) 62 LI. L. Rep. 151, 399 1 W.W.R. 232; the Panamanian cd®@nama V.
Schwartzfiger11l August 1925, 24 Off. Jud. Reg., Panama, pp-77b, Vol. 21A.J.1.L.1927, pp. 182-187 and UK
House of LordsRahimtoola v. Nizam of Hyderabgd958] A.C. 379, 394 (Simonds, V.) (interpretingttule of
state immunity as a rule of municipal law). Als@ $einisch,supranote 8, pp. 813-814 (discussing the policy of
certain States to refuse immunity from executionstate assets on the authorisation of the host stacutive or
judiciary, suggesting that international law mayrpi¢ a host state to also refuse enforcement imtyuaiting e.g.
Areiopagos, Full CourtPrefecture of Boeteia v. Germanjudgments Nos. 36, 37/2002, 28 June 2002 (pargitt
enforcement against foreign state assets); Bundebtghof, 26 June 2003, Ill ZR 245/98, [2008ue Juristische
WochenschrifB488 (refusing the enforce the Greek judgementem@n territory because it violated international
law); and ECtHRKalogeropoulou and others v. Greece and Germamppl. No. 59021/00, 12 December 2002
(Admissibility) (refusing the application)).



For example, in the Australian caseWfight v. Cantrelf’ the court held that foreign troops

were not immune from civil charges for slander hbmseathe individuals were only immune

insofar as the host State had consented to thesepce and conditioned their immunity. The
immunity it had necessarily granted was limitegtoposes related the free exercise of military
operations. Since a suit for slander did not implaér military activities of the sending State’s

forces, and accordingly fall within the terms oé immunity granted by the State, the individual
was not immune from suit.

In addition, scholars of international law appearendorse the State waiver thedtyn the
eighth edition of Oppenheim’s, edited by Lauterpiatite author states théthe view which has
the support of the bulk of practice is that in pijabe, members of visiting forces are subject to
the criminal jurisdiction of local courts, and thamy derogations from that principle require
specific agreement of the local State or otherwiSe&lthough it could be argued that this quote
does not contemplate adjudicative jurisdiction boly prescriptive jurisdiction, other authors
may go so far.

lan Sinclair writes thaf?

[O]ne does not start from an assumption that imtyuis the norm, and that exceptions to the rule of
immunity have to be justified. One starts from #ssumption of nonimmunity, qualified by referencette

37 Wrightv. Cantrell, supranote 36.

% See e.gR. Plender|nternational Migration Law(Dordrecht, Martinus Nijhoff, 1988,"%ed.), pp. 176-177 (“Not
infrequently, States find it necessary or apprdpri@ exempt from the main or substantial provisiarf their
immigration laws members of the armed forces ofeotbountries, or of international organizations.lejal
obligation to exempt members of those forces framain provisions of immigration control may derifrem an
agreement between the receiving State and therggBdate; or, in the case of an international amgdion, such an
obligation may derive from the organization’s posyezxpressed or implied in its charter”); BrownBapranote 4,
p. 321 (“By licence the agents of one state magrethe territory of another and there act in tioffiicial capacity”)
(footnote omitted)); J.G. Starkén Introduction to International Lal.ondon, Butterworth & Company, 1977" 8
ed.) (arguing that immunity is granted by the homintry and may be conditioned in agreement withgénding
state, and that, in the absence of an agreemenwliert the host state consents to the presencesddrtfans, it
grants state immunity under international law oimgofar as the individual was performing officiats); Draft
Articles supranote 8, p. 13 (“Legal theories abound as to thetexature and basis of immunity ... Gommentary
to Article § p. 24, § 3 (arguing that immunity presupposes jimésdiction exists and that only once a state ha
established jurisdiction do the rules of state imityupreclude jurisdiction)Commentary to Articlg, p. 25, 8 1,
note 70 (“The territorial or receiving State is simes said to have consented to the presencéeaflly foreign
forces passing through its territory and to havéveaits normal jurisdiction over such forces”);da6G.P. Barton,
‘Foreign Armed Forces: Qualified Jurisdictional lmnity’, Vol. 31 B.Y.l.L.1954, p. 370 (arguing that although
immunity has been granted, it is not mandated bgrimtional law). Also see Siekmarsypranote 12, p. 135
(internal citations omitted) (although Siekmann usg elsewhere that customary international law desa
immunity for UN peacekeepers, he also notes that Host state’'svaiver of jurisdictionshould not result in a
vacuum, in which crime is not subject to prosegutither by the host state or by the troop-contiigucountry in
question” (author's emphasis) which suggests that tiost state has considerable discretion in grgnair
withholding immunity, notwithstanding internatioraiv).

%9 H. Lauterpacht (ed.\)ppenheim's International Lag.ondon, Longmans, Green and Co., 1967¢8.), Vol. 1,
pp. 848-849. Also sekauterpachtsupranote 8, p. 229 (the language ®thooner Exchangeearly indicates that
“the governing, the basic, principle is not the iomity of the foreign state but the full jurisdiatiof the territorial
state and that any immunity of the foreign statestnfoe traced to a waiver—express or implied—ofitsdiction
on the part of the territorial state”).

0|, Sinclair, The Law of Sovereign Immunity: Recent Developmafuis 167-11 Recueil des Cours de I'Académie
de Droit International de la Hay&980, p. 215.



functional need (operating by way of express orliedplicence) to protect the sovereign rights afefgn
States operating or present in the territory.

G.H. Hackworth concludes that:

The principle that, generally speaking, each sagarstate is supreme within its own territory ahdttits
jurisdiction extends to all persons and things initihat territory is, under certain circumstancashject to
exceptions in favour particularly of foreign fridmdovereigns, their accredited diplomatic représtves ...
and their public vessels and public property inghssession of and devoted to the service of #te.Sfhese
exemptions from the local jurisdiction are thearalliy based upon theonsentexpress or implied, of the
local state, upon the principtd equality of states the eyes of international law, and upon the ssitg of
yielding the local jurisdiction in these respects @n indispensable factor in the conduct of frigndl
intercourse between members of the family of nation

Charles Hyde similarly argue%:

Because the exercise of exclusive jurisdictionulgrmut the national domain is essential to the teaamce
of the supremacy of the territorial sovereign, iti@st solid grounds of international necessity nngsshown
in order to justify a demand that a State consenart exemption ...It becomes important, thereftoe,
examine the reasons urged in behalf of exemptiahitdeally demanded ...[and] also to observe thereat
and purpose of particular exemptions.

In all of these examples we see the premise tleatdtritorial State’s jurisdiction is absolute,
without any reason that such jurisdiction shoulditvéted to only prescriptive jurisdiction, and
that any immunity enjoyed by another State’s organby grant or consent of the territorial
sovereign.

Furthermore, some have observed that human rigimsiight implicitly apply the waiver theory
of State immunity’? If State immunity is an inherent attribute of atBts organs, exempting it
from any and all foreign jurisdiction, then it isherd argument to make that human rights
obligations establish jurisdiction where it did noteviously exist. The alternative, more in
keeping with most readings of human rights oblmagi is that those obligations do not establish
jurisdiction but preclude a State from grantingl@iming immunity from jurisdictior”

The prerogative of the host State to grant, or epyply withhold State immunity, does not sit

well with the sovereign equality of States, alla@itequality of capacity. This need to balance the
sovereign equality of both States, however, masebelved if we consider that the sending State
has consenting to the immunity regime providedh®y iost State when sending its troops into
foreign territory. The law on State immunity see&sprohibit suit against States or otherwise

*1 G.H. HackworthDigest of International Lawywashington, D.C., US Government Printing Offit841), Vol. 2,
p. 393, § 169.

2 C.C. Hyde|nternational Law, Chiefly as Interpreted and Aguliby the United StatéBoston, Little Brown and
Company, 1947," ed.), pp. 815-816.

3 See e.g. L.M. Caplan, ‘State Immunity, Human Réglaind Jus Cogens: A Critique of the Normative &figry
Theory’, Vol. 97A.J.1.L.2003, pp. 743-744 (“... state immunity ... theory tlassumes that state immunity in cases
of human rights violations is an entitlement rooieéhternational law, by virtue of either a fundamtal state right
or customary international law. However, both agstions are false. State immunity is not an absaodtége right
under the international legal order. Rather, asmaldmental matter, state immunity operates as esp#rn to the
principle of adjudicatory jurisdiction. Moreoverhile the practice of granting immunity to foreigiates has given
rise to a customary international law of state imity) this body of law does not protect state cartdbiat amounts
to a human rights violation. These realities yigdd important conclusion—one that the normativedrizhy theory
ignores—that, with respect to human rights violagiothe forum state, not the foreign state defendamjoys
ultimate authority, by operation of its domestigdésystem, to modify a foreign state’s privilegésmmunity”).
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affecting their sovereign interests without theinsent, due to their sovereign independénce.
Certainly reaching out to sue a foreign State eterstorially*® or asserting jurisdiction over a
case involving sovereign State isstiasould infringe the other State’s sovereignty withits
consent. However, we might consider that Statesrrétie right of exclusion of a foreign State’s
organs from their territory and no State is reqliit@ place its organs in the territory of another
State?® By willingly placing its organs or troops withihé territory of the other State, on notice
of the immunities those organs or troops would ikegehe State cannot be said to be subjected
to the other State’s jurisdiction against its Wilthus preserving its sovereign equality.

States appear to accept this mutual agreementaglabasis for State immunity, as most clearly
demonstrated in SOFAs. SOFAs and other similarnatéonal agreements for the presence of
foreign troops generally provide for immunity clsdrawn to the reasons for the consent to the
presence of the troops, suggesting that the neigatiparties understood that the immunities
were based on the parameters of mutual cori®&hten as recently as World War I, the United
Kingdom asserted exclusive criminal jurisdictioneoyoreign troops and their offences within
the territory of the UK! It was only by treaty that the UK waived thesdrk® and even then
the UK argued that this waiver of exclusive juriitin must be viewed as exceptioriaDther

5 SeeHolland v.Lampen-Wolfesupranote 19 (L. Millet) (“It is an established rule fistomary international law
that one state cannot be sued in the courts ofhandor acts performed iure imperii. ... It derivasm the
sovereign nature of the exercise of the statelsdatijtive powers and the basic principle of intéomeal law that all
states are equal”).

%6 See e.g. ECtHRAI-Adsani v.United Kingdom(Grand Chamber), Appl. No. 35763/971 November 20Q1
Judgment.

" See e.gButtes Gas & Oil Co. \Hammer supranote 30, p. 482 (holding that the court would Vielthe comity
of state immunity by adjudicating the appeal beeahs case involved the disputed boundary betweerstates).

“8 See generallgupranote 27.

9 See D. Wippman, ‘Military Intervention, Regionatg@nizations, and Host-State Consent’, VoDuke Journal

of Comparative and International La¥®96, p. 209 (discussing the crucial role of “imttion against the will of
the state”). Also se&chooner Exchangesupra note 20 (emphasizing the fact that the State’s rergahere
voluntarily sent into another State: “One sovereign by placing himself or its sovereign rights withihe

jurisdiction of another, can be supposed to enfereign territory only under an express license..."”)

0 See e.gArticle 299 Bustamante Code (Annex to Pan American ConventiorPovate International Law),
Havana, 20 February 1928, BAN.T.S.332 (providing for immunity of foreign troops inhast state only for official
acts; the host state retained exclusive jurisdicfir non-official acts); Article VII, § 2 AgreememBetween the
Parties to the North Atlantic Treaty Regarding 8tatus of Their Forces, London, 19 June 1951,U90T.S.67

(providing for exclusive jurisdiction of the sendirstate) and § 1, 3 (providing for concurrent jdidion with

primary jurisdiction granted to one of the Stat@ésreinafter NATO SOFA). Also seX., ‘Criminal Jurisdiction
Over American Armed Forces Abroad’, Vol. Aarvard Law Reviewl957, p. 1043.

°1 See Allied Forces Act, 1940, 3 & 4 Geo. 6, c.[3942] 1 Stat. Rules & Orders 844 (No. 966).

%2 SeeAgreement Between the United States of AmericathrdUnited Kingdom of Great Britain and Northern
Ireland Respecting Criminal Jurisdiction Over Cnali Offenses Committed by Armed Forces, Londdn,July
1942, 57 Stat. 119E.A.S.No. 355; United States of America (Visiting Forcést, 1942, 5 & 6 Geo. 6, c. 31. Also
seeService Courts of Friendly Foreign Forces Act, 5&.3543 codified at22 U.S.C. §§ 701-706 (1952) (providing
for a reciprocal US waiver of jurisdiction over UtKoops present in the US, but the waiver was lichiby
Presidential finding that the waiver was necessd&ggclamation No. 2626, Vol. Bederal Registel 944, p. 12403
(finding a waiver necessary for UK and Canadiaogsopresent in the US); and Proclamation No. 34@r, 20
Federal Registel 955, p. 5805 (revoking the waiver due to the aasioh of the NATO SOFA).

%3 SeeNote From British Foreign Minister to the Governrehthe United States of America, 57 Stat. 119¢).
Also seeAgreement Between the United States of America Bgygpt Respecting Jurisdiction Over Criminal
Offenses Committed by the Armed Forces of the dn8tates in Egypt, Cair@ March 1943, 57 Stat. 119%,A.S.



agreements provided for immunities tailored for treeticular circumstances on the ground,
suggesting that immunity, absolute or restricteds wot an automatically applicable norm under
international customary law but rather an affirmatgrant by the host StateFurther evidence
that State immunity is not an inherent lack of gdiction, but rather a waiver of jurisdiction
comes from civil suits where State immunity wasnokd >

Furthermore, it appears that States, when theyodexpressly, may dictate the terms of the
immunity they are granting to the foreign State’gams when they admit those organs to their
territory>® The numerous cases of host States exercising fhasdiction to adjudicate

No. 356; Note in the English, French, and Arabiodw@ages From the Minister of America to the Egypfaime
Minister and Minister of Foreign Affairs, 1943, Stat. 1204 (where the US and Egypt agreed to recipmvaivers
of criminal jurisdiction, but each acknowledged theeptional nature of the waiver as a deviatiamfistandard
practice).

¥ See e.g. Visiting Forces Act, 1952, 15 & 16 Ge& BEliz. 2, c. 67, § 11(1) (providing that theucts of the UK
have competence to assess whether the act wasmedan the line of duty and thus whether the segpdiate, the
US, retains jurisdiction over the matter, althougky will presume that the acts are immune); Agr&éficial
Minutes Regarding Protocol To Amend Article XVII tife Administrative Agreement Between the Uniteaté&t of
America and Japan, Toky®9 September 1953, 4 U.S.T. 1851,A.S.No. 2848 (similar provision in the US-Japan
agreement); Article VII, 8 3(a)(ii) NATO SOFAupranote 50 (providing for primary jurisdiction of tleending
state only for acts in the line of duty and secopdlarisdiction of the host state) (discussedJi@ Air Force Board
of Review,United States WVolverton 10 C.M.R. 641, 1953ynited States vHughes 7 C.M.R. 803, 1953 and
United States irreeman 15 C.M.R. 639, 643, 1954 (holding that violatiamfshe host state’s laws by US troops
do not necessarily amount to violations of the Usfdfm Code of Military Justice, and thus the USymat have a
basis on which to prosecute the individuals)); &tabf Members of the Armed Forces of the Brussetafy
Powers, 1949, C.M.D. No. 7868 (providing for exahesjurisdiction of the host state); Act RespectMigiting
Forces of the United States in Canada, 1947, 112&GEo. 6, c. 47 (Canada only provided for concurren
jurisdiction); and Article IV Agreement and Exchasgof Notes Between the United States of AmerichGreat
Britain Respecting Leased Naval and Air Bases,Rmdocol Between the United States of America, GBegain,
and Canada Concerning the Defense of Newfoundlaontion, 27 March 1941, 55 Stat. 15%9A.S.No. 235, 12
Bevans 560, 204 L.N.T.S. 70 (US and UK providedréziprocal exclusive jurisdiction). Also see GBarton,
‘Foreign Armed Forces: Immunity From Criminal Jdlittion’, Vol. 27 B.Y.l.L. 1950, pp. 194-204; and Barton,
supranote 38, p. 364 (reporting, although the US and dd&hted reciprocal exclusive jurisdiction to eather’s
armed forces, they did not receive exclusive jucisohal immunity from other States. Barton argtiest although
the US asserted that providing for the exclusivésgliction of the sending state over its troopsfaneign territory
was “merely declaratory of international law”, itddnot succeed in securing such jurisdiction in atigions,
suggesting that the U.K. did not agree).

%5 SeePetrol Shipping Corp. \Greece,US 2d Cir. (N.Y.), 360 F. 2d 103 (196@&krt. deniedJS Supreme Court,
385 U.S. 931 (holding that state immunity was n@iresdictional bar, as for example improper sesvid process
might be, but rather the refusal of the State &r@sge jurisdiction)Chemical Natural Resources, Inc.Venezuela,
420 Pa. 134 (1966)ert. deniedUS Supreme Court, 385 U.S. 822 (holding that stateunity was not a
jurisdictional bar but a defence to jurisdictiohgtfact that the foreign state could waive its imiuand that a
state cannot acquire jurisdiction merely by consenbved that adjudicative and enforcement jurisolic must
already exist in order for a waiver of immunitytie effective). Also comparavil suits where the court held that
immunity was a matter of discretionary comity, raot inherent lack of jurisdiction¥/ictory Transports, Inc. v.
Comisaria General de Abastecimientos y Transpotte 2d. Cir. (N.Y.), 336 F. 2d 354 (1964grt. deniedUS
Supreme Court, 381 U.S. 93fihe Carlo Pomays 2d. Cir. (N.Y.), 259 F. 369 (1919acated on other grounds
US Supreme Court, 255 U.S. 219; US 4th Cir. (V@be Attualita 238 F. 909 (1916); US 3d Cir. (Palhe
Adriatic, 258 F. 902 (1919); US 9th CiAJtmann v Austria 317 F. 3d 954 (2002);0omis v.Rogers 254 F. 2d 941
(1958), cert. deniedUS Supreme Court, 359 U.S. 928; US D.DM@alewicz v.Amsterdam362 F. Supp. 2d 298
(2005) andrhe Luigi, supranote 31.

¢ SeeGallagher v. United States, supriote 27 (“a military contingent from one countrynche present in a
friendly foreign country only with the latter couyis consent, and that if the host country canrelytiexclude a
military contingent from its nation, then it canrtaénly condition admission or retention of it withhatever



violations of local criminal law when committed ithe individual's private capacity
demonstrates both that States routinely refuseotsent to a waiver of jurisdiction for non-
official acts and that international law does rexuire them to do otherwiSéAgain returning
to The Schooner Exchangilarshall’s discussion of immunities included anparison of State

58
immunity to diplomatic immunity where he arguedttha

In what cases a minister, by infracting the lawsha&f country in which he resides, may subject hifrtee
other punishment than will be inflicted by his oswmwvereign, is an inquiry foreign to the presentppse. If
his crimes be such as to render him amenable tdéotted jurisdiction, it must be because they fdrtbie
privileges annexed to his character; and the nanily violating theconditions under which he was received
as the representative of a foreign sovereign, baerdered the immunities granted on those comditior,
according to the true meaning of the original asdwas ceased to be entitled to them.

Here Marshall clearly contemplates that immunitesy be granted with conditions. Since he
reasoned above that the waiver was granted byt#te, $hen it follows that the conditions could

also be set by the host State. It would appear Maathall did indeed view immunities as a

conditional grant of immunity by the host Statet an absolute one by international law, as an
implied consequence of consenting to the presenitedoreign troops on its territory.

When troops are stationed in a host State with whiwy are not engaged in hostilities and not
occupying, the same questions arise regarding tialgrthe two sovereignti€s.However, the
interpretation ofThe Schooner Exchangad perspective on State immunity also applies. As
noted above, during World War | and Il, the US niimed that its troops stationed in Europe
enjoyed absolute immunity, whereas the UK objedtethis expansive reading of immunffy.

stipulation it pleases as to jurisdiction, and change these stipulations at will on proper nojicéfilson v.Girard,

supranote 26 (on the attempt of Japan to assert adjiinticand enforcement jurisdiction, holding that él¥tate
may exclude a foreign state’s organs from its timnyj (2) a state has exclusive jurisdiction witliig territory,
including over foreign forces, unless it expresstyimpliedly consents to waive jurisdiction; (3)state may
condition admission of foreign forces on any terinehooses; and (4) that such a waiver was exptdessé¢he
protocol agreement with Japan, so that for noreiaffiacts, trial by Japan is proper).

5" SeeUS 4" Cir. (Va.),Bell v.Clark, 437 F. 2d 200 (1971) (holding that the prosecutibserviceman for rape by
the German authorities was appropriate becauserhenitted the crime while off duty and the crime vaasoffence
under German law); US 10th Cir. (KarPuhl v.United States376 F. 2d 194 (1967) (holding the same although the
German authorities waived jurisdiction and the memwan was tried by the USjtolmes v.Laird, supranote 26;
US D.C. Wis.,Starks v.Seamans339 F. Supp. 1200 (1972) (holding that an airmaulccde convicted and
imprisoned by a court in Taiwan when the drugs gearstemmed from his non-official actions); US DAEk.,
Marymont v.Joyce 352 F. Supp. 547 (1972) (holding in dicta tha slerviceman could have been tried by British
courts for the crime of murder committed outsidehid official duties but that the UK had waived itght by
granting the US primary jurisdiction); and US CoMrtial, United States \Sinigar,6 U.S.C.M.A. 330, 20 C.M.R.
46 (1955) (holding that a Canadian court could pmale American serviceman imprisoned for contemptairt
when the serviceman committed the offence in thisape capacity).

%8 Schooner Exchangsupranote 20, p. 139.

9 SeeD.W. Bowett, ‘Military Forces Abroad’, in R. Berntdi (ed.),Encyclopedia of Public International Law
(Amsterdam, Elsevier, 1997), Vol. 3, p. 388 (“Wherditary forces are in belligerent occupation efritory, their
powers are regulated by the laws of war. Where $oides are engaged in belligerent activity, bt feghting on
friendly allied territory, they will customarily oy complete exemption from the jurisdiction of therritorial
sovereignty. However, in situations where suchderare in the territory of another State with @esent, and not
actively engaged in hostilities, problems arisenfreeconciling the jurisdictions of the ‘sending’ag and the
‘territorial’ State where the acts of the forcegtd sending State are delictual under the teiait&tate”).

0 See S. LazareffStatus of Military Forces Under Current Internatadri_aw (Leiden, Sijthoff, 1971), pp. 21-28;
Second Restatemesupranote 26, § 59 (Reporter's Note) (observing thatBheish practice is not to presume
waiver of jurisdiction from consent alone and, iagkexpress waiver of immunity, to hold foreigndes subject to



Subsequently, the UK then granted immunity to W s through subsequent agreements and
did not do so for the other allied powétdn the wake of the US Civil War, the US Supreme
Court had already extended the reasoningl'teé Schooner Exchange cover situations of
troops stationed in a foreign Stitand lower US courts reaffirmed that position after war®®
Sharp argues that troops stationed in a foreigte Si@ therefore immune for acts of self-defence
and acts within their official duti€é. We presume that he believes they necessarily have
functional immunity in customary international ldecause of the implied terms of the waiver of
jurisdiction flowing from the consent to admit the®elf-defence is an arguable position since
troops engaged in non-official duties, unless otiws provided in a SOFA, are subject to the
usual criminal jurisdiction of the State,including rules on self-defence. Insofar as the
individual is defending himself, the protection i@dunot be an immunityper sebut a defence or
justification under criminal law. Since any immuynhe might accrue would be immunity from
adjudicative and enforcement jurisdiction, not prggive jurisdiction, the validity and terms of
the criminal defence would be assessed by referenbest State law. Insofar as the individual
was defending the mission, his acts could be censitlofficial duties and thus immune from
local law as provided in the waiver of jurisdictiorhus, the basis for immunity of the troops in

UK jurisdiction); District Court of Haifa, Israelsrael v.Papa Coli Ben Dista Saarl0 May 1979, UN Juridical
Yearbook1979, pp. 205-206 (hereinaftBt.O case) (“regarding American troops stationed in Ehgsoil during
World War |, after long drawn out negotiations beén England and the United States over judicidiaity, the
British Government issued a defense regulation lwhiantedimited judicial authority to American military courts,
even though she never implemented her judicial aitthin regard to American soldiers stationed ar koil”).
Also note that France and Australia also appareetgrved the right to decide for themselves whdthgrant any
immunity. Seeid. (noting that “When American troops landed on Frescll in 1917, there was necessity of
exchanging letters between the American SecretbuState for Foreign Affairs and the French Ambassad
Washington D.C. in order to grant judicial authptio American military courts over American soldién France

. When there was necessity to station Americantamyli divisions on Australian territory, the Austeal
Government issued a regulation by whose right Acaeri military courts would bear authority regarding
disciplinary and internal administrative matterdile reserving for herself the judicial authority tring American
military personnel to trial. At a later stage, 42, a law was passed which stated that, in thetefahe arrest of
an American military person in Australia who hadWen Australian law, notification would be given tioe
American military authorities and, if requestedg thdividual would be transferred to them for trigl American
military law”).
®1|d. Also seeAllied Forces Actsupranote 51.

%2 SeeUnited States vSinigar, supranote 57 (recognizing rule)ow v. Johnson supra note 31;Coleman v.
Tennesseesupranote 31 (“a foreign army permitted to march throagfniendly country, or to be stationed in it, by
permission of its government or sovereign, is exefngomn the civil and criminal jurisdiction of thalace”); andRe
Lo Dolce, supranote 31.

83 SeeWilson v.Girard, supranote 26(stating in dictum that the state must be fountidee expressly or impliedly
waived its jurisdiction and in the case at hand Jagpan had done sdjplmes vLaird, supranote 26 (affirming the
same: “Thus, had appellants been present in Weash&@wy as militarily-unattached civilians, an exsecof West
German criminal jurisdiction over them would indiathily have been appropriate. It seems equally ¢hedr absent
some countervailing international agreement, suthexertion remained unaffected by their status awercan
soldiers stationed there” meaning that their statisoldiers, and thus organs of the US, did ndsélf result in
immunity unless the host state had agreed to & gfammunity).

%4 See Sharpsupranote 33 (citing Lazarefsupranote 60, pp. 57-58).

% SeeSecond Restatemesupranote 26, § 57 (“... a state's consent to the preseheeforeign force within its
territory does not of itself imply that the stataives its right to exercise enforcement jurisdictaver members of
the force for violations of the criminal law of therritorial state”); Lazareffsupra note 60, pp. 7-8and J.

Woodliffe, The Peacetime Use of Foreign Military Installatiamsder Modern International LaLeiden, Martinus
Nijhoff Publishers, 1992), p. 11.



country must be traced back to the waiver of jucisoh, possibly implied through the act of
consent to their presence. If the State conseritgetpresence of foreign troops, then whether the
troops are present under UN administration or mmsuo a UN mandate appears to be
irrelevant, unless the terms of the consent canditiis aspect in some way.

2. Granting Immunity and Waiving Jurisdiction

Before turning to consider situations of lack ohsent, we will examine the form of State
waiver and cases where the State may establisigaauregime of immunity differently tailored
for local needs. Consent and waiver may be exmesgsplied, and States appear to be able to
limit the waiver to those immunities the State Ksirfit to grant, such as mere functional
immunity.

Express consent to the presence of troops and waivgurisdiction over them is usually
expressed through a SOPAThe opposite also appears to be true that a ®tate caution
another State in advance that if its organs eheiState’s territory, State immunity will not be
granted®’ In addition, if consent and waiver are expressignted, then the State sending its
troops will be on notice of the terms of the imntigs their troops will enjoy. Upon
disagreement regarding the terms of immunity, tteteSmay object by refusing to send or
withdrawing its troop$®

We have seen fronihe Schooner Exchangleat consent to the presence of foreign troops has
been understood to imply a waiver of jurisdictitik]ll exemptions from territorial jurisdiction,
must be derived from the consent of the sovereigth® territory; that this consent may be
implied or expressed® That waiver of jurisdiction could be implied andeve implied would

% See generally. Diehl,International Peacekeepin@altimore, The Johns Hopkins University Press,3)99. 9
(“peacekeeping operations recognize and respectdbereignty of states and assign a role for th@l@menting
agency commensurate with the authority grantedhieystates involved”); Woodliffesupra note 65, p. 11; and
Sharp,supranote 33 (citing Lazaref§upranote 60, pp. 7-8).

7 SeeSecond Restatememsupranote 26, § 49, b, c, d, f (stating that State imityudoes not apply and that
jurisdiction may be exercised over the foreign estaship where the coastal state gives notice thhough
consenting to the ship’s presence, it intends ty@se jurisdiction; where necessary to prevent imemt injury to
persons not connected to the ship’s operationshere foreign troops disembark from the ship).

% SeeSiekmannsupranote 12, p. 193 (discussing the right of the trooptributing nation to withdraw at will:
“practice ... clearly points towards the existenceafile of customary international law regardinghdiawal, i.e.,
an absolute right of withdrawal of national congngs by the troop-contributing countries”).

%9 Schooner Exchangsupranote 20, p. 143 (author's emphasis). Also Seeond Restatemestipranote 26, § 49
(“Except as otherwise expressly indicated by thastal state, its consent to the entry of a foreigmwal or other
military vessel into its internal waters impliesthhe coastal state (a) waives the right to ezeraboard the vessel
its enforcement jurisdiction ... except to the exteatessary to prevent imminent injury to personproperty not
involved in the operation of the vessel ..."), § 58 JExcept as otherwise expressly indicated byténgtorial state,
its consent to the presence of a foreign forceiwits territory implies, with respect to the membef the force ...
that it (a) waives its right to exercise its enfarent jurisdiction ... (2) The waiver indicated inbSection (1)(a)
may not be withdrawn without reasonable notice™§l 158 (“Except as otherwise expressly indicatedthmsy
territorial state, its consent to the passage fafr@ign force through its territory implies thatwaives its right to
exercise enforcement jurisdiction over the memiérthe force for violations of the criminal law tfe territorial
state during the passage”).



be regulated by “the nature of the ca&eThis language is vague but may be understood to be
functional immunity.

The last scenario to be discussed is the situatlmre the sending State is not able to consent to
the immunity regime that the host State has offdrechuse the foreign forces must enter the
State due to an accident or emergency. A good ebeaoafpthis problem is the “Hainan Island
incident” involving the emergency landing of a U&wy aircraft, allegedly used for spying, on
the territory of the People’s Republic of Chifldt appears to be unsettled whether the aircraft
was indeed spying and whether it had entered tbb/éamile Chinese territorial zone or merely
its exclusive economic zone inst¢ddThe airplane experienced a midair collision with a
Chinese aircraft. There is a lack of clarity whetliee US aircraft caused the collisith.
Subsequently, it was forced to make an emergemmirlg without receiving the consent of the
Chinese authorities to larfd.

Once on the ground, the US claimed State immuwitytiie airplane and personnel, which the
Chinese refused to recogniZeThey seized the aircraft, detained its persorare, according to
the US, removed sensitive informatiBhChina argued that the aircraft was spying withi i
designated prohibited area, an unlawful A¢thina also argued that the aircraft was prohibited
from landing under Article 3 of the Convention arternational Civil Aviation (the “Chicago
Convention”) without express permissi6hThe difficulty with the Chinese argument is tHae t
Chicago Convention also provides in Article 25 tBtdtes Parties must provide assistance to the
aircraft of other States in distreSsas does the Consular Convention between Chinattend
USE° Comparable obligations for ships at sea may aéstobnd in several treati®sthat oblige
States Parties to assist ships in distress to whk&han draw analogies. In any event, even if the

0 SeeSchooner Exchange, supmate 20, p. 14%this consent may be implied or expressed, antivien implied,
its extent must be regulated by the nature of #se cand the views under which the parties requaird conceding
it, must be supposed to act”).

1 See BBC NewsSpy plane might not fly home’, 20 May 2001, httpgws.bbc.co.uk/2/hi/americas/1341332.stm;
BBC News,'Spy plane back in US’, 6 July 2001, http://news.lgb.uk/2/hi/famericas/1425318.stm. The author is
grateful to Aurel Sari for drawing his attentionttds case.

21d.

®1d.
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8 |d. Also seeConvention on International Civil Aviation, Chicagb December 1944, 15.N.T.S.295.
9 But note that this is expressly for civil airctafot non-commercial state aircraft.

8 seeArticle 39 (1) Consular Convention Between the dditStates and the People’s Republic of China,
Washington, D.C., 17 September 1980\88.7.2973.

81 SeeArticle 98 UNCLOS, supranote 27; Article VI Agreement on Maritime Transp&etween China and the
United States, Washington, D.C., 15 December 1988\.S.No. 12026, 1992 WL 714934 (Treal@s amended by
Exchange of Letters and Notes, Beijing, 22 Septemb82,State Dept. No. 92-267, 1992 WL 466496 (Treaty))
(extended by Agreement Between the United Statd<Cdwina Extending the Agreement of December 158168
Amended and Extended, on Maritime Transport, Bgjj22 June — 20 July 1998, State Dept. No. 89-28,\K No.
304, 1988 WL 404672 (Treaty)); and Article 14 Comven on the Territorial Sea and the Contiguous €on
Geneva, 29 April 1958, 518.N.T.S.205 (providing that ships may enter ports of otbites when in distress).



Chinese argument was correct, any wrongfulnesbhefdilure to secure permission to cross an
international frontier in order to land would bepiuded by the need to save li¥és.

The next question would whether any wrongfulnesthefact or the lack of consent means that
the aircraft and personnel did not accrue immuasgtya consequence. We can recall here that the
US Supreme Court ifthe Schooner Exchangeas considering just such a case since the ship
had only entered the US port in order to take reéufrom a storm at s&3.While State
immunity may impliedly flow from the permission tnter the State’s territory, States also
impliedly consent to the landing of the ships dfiest States in distress and, as a result, State
immunity may flow from that implied consefitEven if the emergency landing was wrongful
because the aircraft had supposedly contributéidetsituation of distress, it does not necessarily
follow that the wrongfulness of the landing alonewld negate the fact that lives were at stake
and that the State nonetheless impliedly consetotede emergency landing, and hence, State
immunity resulted. In fact, the very point of imnitynis to preclude the host State from
adjudicating or enforcing its laws on State acteten they have acted wrongfully; it is not
revoked by the host State as a consequence of rgfutact®® In such a case, the State would
owe compensation to the host State for damagegsharigans would remain immune. Indeed, in
this case, the US later compensated the Chinesthéoexpenses involved in the emergency
landing, but still objected to the violation of &ammunity®®

We can note that the Chinese cautioned the USaaephot to land, but did not caution the plane
that State immunity would not be respected if @.dAgain we are confronted with the problem
of silence on the part of the host State regartimgunities, and yet again, we must read silence
to mean that the host State will grant State imtyuiklowever, even if the host State did caution
the other State that State immunity will not benged in such a situation of emergency, such a
denial of State immunity may upset the balancehef tivo States’ sovereignties. Due to the
emergency, the State organ does not have theyafoiliglect to remain outside the host State’s
territory, thus it cannot be said to have consetdeithe immunity, or lack thereof, that the host
State has granted. In such a case where consdht tonmunity regime granted cannot be
accepted freely, yet consent to the presence offdteign organ must be granted, we can
conclude that the host State is precluded from idgnthe usually applicable rules of State

82 See e.g. ILC, Article 2Praft Articles on Responsibility of States for mm@tionally Wrongful ActsVol. Il
Y.I.L.C.2001, p. 80. But sei@., Article 25 (2) (requiring that the state seekinguse from the wrongfulness not
have contributed to the situation of distress. Thhe ship or aircraft must still be permitted &nd, but the
transgression will be deemed unlawful).

8 Schooner Exchangsupranote 20.

8 |d. We can draw an analogy to the situation of airciaitling in a foreign state but not to troops drupsn
international border because the Supreme Courticitkplstated that the latter could not experierthe same
conditions of distress as a ship at sea.

8 By way of comparison, we can look to Article 3leMiha Convention on Diplomatic Relations, ViennaAp8il
1961, 500U.N.T.S.95 (hereinafter VCDR), which provides for immunitfydiplomats for acts that might be judged
wrongful. The only consequence of the wrongfulamet be expulsion. Also sdeticle 19 (c)UNCLOS, supranote
27, which provides that ships may not conduct sliawee of another state from within that statessritorial
waters; however, under Articles 30 and 32, the dymior violating Article 19 (c) is, similar to dipmatic
immunity, the expulsion of the ship from territdri@aters, not seizure, boarding, or other violasiasf state
immunity. In these cases, the host state has aireggressly consented to these treaty requirenpaids to the
entry of the diplomat or ship, and the ship corgmto enjoy immunity from boarding.

8 sSee BBC News, ‘China paid $34,000 over spy plar®e’August 2001,http:/news.bbc.co.uk/2/hi/asia-
pacific/1483201.stm.



immunity. The US, which appears to subscribe toStege waiver theory, provides for just this
exceptiort’ but limits the State immunity granted in such sase “acts aboard [the] foreign
vessel or aircraft necessary to effectuate entdistress” and “property aboard a foreign vessel
or aircraft entering in distress, bona fide andhaiit intent to evade the customs and anti
smuggling laws of the coastal state, except inaoak such regulation may reasonably be
necessary for reasons of health or safety of thstabstate®

3. Conclusion Regarding State Immunity

There does not appear to be universal agreemethieaheoretical basis for immunity and how it
is to be balanced between the two sovereigns. Aghdhis author finds the State waiver theory
more convincing and more frequently applied in pca¢ he is reluctant to conclude that it has
entirely supplanted the fundamental right theorlge Tmportant conclusion to reach from this
problem is that foreign troops cannot presume that host State will subscribe to the
fundamental right theory. In either case, if thesthBtate has consented to the presence of the
foreign troops, whether the host State subscribélse fundamental right theory or State waiver
theory is irrelevant. However, if consent is lagkiand the State does not subscribe to the
fundamental right theory, then foreign troops mawhlnerable. The problems above are rarely
a result of silence on the subject of State imnyuwwitich can be easily remedied in many cases
by inquiring as to the immunities that will be grash Thus, the debate between the two theories
of State immunity is, to a large degree, irrelevfamtn a pragmatic perspective.

It must be acknowledged that we should considertlvenethe consistent practice of granting
immunity under a State waiver theory has producedil@ of customary international law
requiring immunitie$? although some commentators have rejected thislusinn® To some
degree, these differing conclusions are based tenpiretations of the notion of comity between
sovereigns and whether it is discretionary or meoglarule of international law* After
examining the expressions gpinio juris noted above, even if there was a custom, it woeld b
narrower that the fundamental right theory. Thetmusexpressed would be that, when silent
regarding the terms of the waiver granted, conserthe presence of foreign troops and the
consent of the sending State to placing its Stagars in another State’s territory, must imply a
waiver of immunity over official acts until suchnte as the host State gives notice that it is

87 See e.gSecond Restatememsupranote 26, § 48 (“(1) A foreign vessel or aircrafshthe right to enter the
territory of a state when such entry is necessarytfe safety of the vessel, aircraft or persorsmeah and to leave
the territory once the conditions that made theyemtcessary have ceased to exist. (2) The tediitstate may not
exercise its jurisdiction ... to enforce rules présed by it with respect to (a) acts aboard a foreigssel or aircraft
necessary to effectuate entry in distress, (bptssession or carriage of property aboard a foreégsel or aircraft
entering in distress, bona fide and without intenévade the customs and antismuggling laws otdastal state,
except in so far as such regulation may reasor@bhyecessary for reasons of health or safety ofdhsetal state”)

88 4.

8 seeD.P. O’Connell International Law(London, Stevens, 1965), Vol. 2, p. 915 (“Origlpahe waiver may have
beenex gratig but probably the universal practice of grantimgriunity has produced a rule of positive law”).

% See e.g. Bartorsupranote 38, p. 370 (arguing that although immunity hasn granted, it is not mandated by
international law).

%1 See generallfpaul,supranote 30, pp. 31, 42 (citing e.g. Judgment, 2 Novand®71, Cass civ. 1re, Arrét no. 521
(holding that a court cannot attach sovereign assieanother state due tourtoisie internationalg Judgment, 4
February 1986, Cass civ. 1re, Arrét no. 20 (coartnot attach ship owned by foreign State duedortoisie
internationalg; andThe Parlement Belgsupranote 22 (holding that sovereign immunity is based¢omity)).



withdrawing the immunity and the sending State e an opportunity to withdraw its organs.
Even if customary international law demands Stateunity, it also appears to provide host
States with the discretion to vary it at will, withe consent of the sending State to those terms
expressed by ordering troops into the country.

Consent and State waiver of jurisdiction are themeetrucial, whether they be expressed through
a SOFA or through some other statement or impboatif waiver of jurisdiction. In fact it has
been argued, “[tlhat consent may validate an otlserwrongful military intervention into the
territory of the consenting stafé”and, in addition to forgiving the sending Statenir an
infringement of its territorial sovereignty, migalso provide for an immunity regime. If a State
has effectively consented to the presence of fartagces on its soil, not necessarily in the form
of a SOFA but in a clear form, then immunities nagpply and reference to other sources of
immunities, such as UN law, is not necessaija SOFA is not in place, then the forces present
in the host State must be able to point to somerakpression or implication of cons&ry the
host State that has not been retracted, in ordesdape jurisdiction.

Ill. Forces Present Without Consent but with UN Authorisation

Now we turn to the situation of the forces preseithout the consent of the territorial State but
with the authorization of the UN. Forces underM Wwmbrella could be present with the consent
of the host State or without. Since the existerfceoasent provides some degree of immunity,
any protection that the UN mandate would provideataconsensual operation would be
cumulative® The difficulty is when consent is not express mplied or is otherwise lacking
because there are questions of the voluntary nafuitee consent, or the government actor may
not have the capacity to consent or does not adelguembody the will of the State due to loss
of control of the State or loss of internationgjifenacy’® Peter Rowe state¥"

Where there is no status of forces agreement iceptaior to deployment peacekeeping forces may face
unacceptable legal difficulties in carrying outithmission ... The potential liability of members tife
peacekeeping force to the criminal jurisdictiorilté state, not only when they are present on thigoiy but

also after they have left it in respect of crimesnmitted against the local law while present, is thost
significant risk. It may be that if the receivistate is unable to act effectively in its territ@y as to enter

2 Wippman,supranote 49.
% Seeid.

% SeeAtrticles 7, 51 and 52 1969 VCLT (discussing congeriteaty). Also se/ippman,supranote 49 (citing e.g.
Roberto Ago, Special Rapporteur, IL&? Report on State ResponsibijityN Doc. A/CN.4/318, Vol. lI-1Y.1.L.C.

1979, pp. 35-36 (“consent may lexpressedor tacit, explicit or implicit, provided however that it islearly

establishetiand is not “vitiated by ‘defects’ such as errfygud, corruption or violence ... [and is] internaidly

attributable to the State ... issue[s] from a pergbose will is considered, at the international letebe the will of
the State and, in addition, ... [is] competent to ifemt that will in the particular case involved”)3nd J.L.
Hargrove, ‘Intervention by Invitation and the Pigkt of the New World Order’, in L.F. Damrosch andl Dscheffer
(eds.),Law and Force in the New International Ord@&oulder, Colorado, Westview Press, 1991), p. 119.

% SeeSharpsupranote 33.
% SeeWippman,supranote 49.

% See P. Rowe, ‘Maintaining Discipline in United Nais Peace Support Operations’, Vol. 5 Nd.@.S.L2000, p.
45 (citing J. Simpson, Commission of Inquiry inteetDeployment of Canadian Forces to Somalia, Minist

Public Works and Government Services, Canada; Applicable to Canadian Forces in Somalia 1982/897, p.
47 (determining that forces present in a state aitftonsent, even a collapsed state such as Somwalidd most
likely be subject to jurisdiction of the state retjass of the fact that the state could not enfaecpurisdiction at the
time)).



into a status of forces agreement, members ofdhérgents of peace operations forces will rutelitisk of
local criminal jurisdiction when carrying out theiperations, but the risk may change dramaticallyecan
effective government establishes control and sebks extradition of former peacekeepers as alleged
criminals.

It is therefore necessary to determine if there arg other sources of international law that
might provide immunities for troops in the absemdestate waiver of jurisdiction. Thus is
becomes necessary to address non-consensual sotimtesunities under international law.

1. International Humanitarian Law

International humanitarian law does not provide umities per se but it does provide, in the

“combatant’s privilege”, an excuse for engaging hostilities which could otherwise be

considered violations of municipal criminal I&WThis privilege precludes domestic courts from
adjudicating violations of municipal criminal laverf participation in hostilities, although the
courts could adjudicate criminal violations not meated to participation in hostiliti€S.

A preliminary question is whether troops under a tdhdate that engage in armed conflict may
be considered combatants. When a State has noérdedsto the presence of peacekeeping
troops in its territory, but does not attack thetmew they enter its territory, we might find that
the State has implicitly consented to, or at léalerrated, the presence of the troops and that the
rules on State immunity must apply. Perhaps thte shight choose not to attack but instead
register its refusal of consent through diplomati@nnels, in which case consent could not be
implied. However, when the State enforces its @dfu® consent to the presence of the
peacekeeping troops by engaging in armed hoddilivgh them, or the peacekeeping troops
themselves attack and invade a State at the oitt&etmportant to know whether the troops are
considered combatants. If the territorial Statatiacking the peacekeeping troops or responding
to an attack by those troops, it is mostly likdigttthere is no consent to their presence and, thus
no implied State immunity and waiver of jurisdiatitf® The troops, however, would benefit
from the combatant’s privilege in lieu of immunitythey were not considered combatants even
though engaged in armed conflict, then their pigoaitcon in hostilities could arguably be

% SeeAtrticles 4 (A), 87 Geneva Convention Relative te fireatment of Prisoners of War, Geneva, 12 August
1949, 75U.N.T.S.135 (providing that “[p]risoners of war may not §entenced [...] to any penalties except those
provided for in respect of members of the armeddsrof the said power who have committed the sat®)a
United States vList (“The Hostage Ca&g Case No. 47, United Nations War Crimes ComnaissiVol. 8 Law
Reports of Trials of War Criminalk949 (finding that “[iJt cannot be questioned thats done in times of war under
the military authority of an enemy cannot involugyariminal liability on the part of officers or hers if the acts
are not prohibited by the conventional or customaitgs of war”); IAComHR Report on Terrorism and Human
Rights OAS Doc. OEA/Ser.L/ - V/I1.116 Doc. 5 rev. 1 cor22 October 2002, § 68 (“the combatant’s privéleg is

in essence a licence to kill or wound enemy comtiatand destroy other enemy military objective®j.course,
this privilege also means that the troops may biiheately targeted as enemy forces. The combatamivilege is
not truly a form of immunity in the sense thatitlypcovers the individual combatant, not the statgans generally.
See e.gUS Supreme Courtjerrera v.United States222 U.S. 558, 573-574 (191Ribas y Hijo vUnited States
194 U.S. 315, 323 (1903) amdiller v. United States78 U.S. 268, 268—69 (1870) (holding that a htettesmay
seize the property of a foreign state located enhhbst state when the foreign state engages iilitiestwith the
host state) and US Claims Coubeutsch-Australische Dampfschiffs Gesellschaftinited States59 Ct. Cl. 450
(1924).

9 See Sharpsupranote 33 (citing Lazarefsupranote 60, p. 13).

190 seeHolmes v.Laird, supranote 26, pp. 1216-1217 (“troops occupying hostileconquered territory, where
obviously there can be no question of implying veasvof jurisdiction from consent to the presencéhefforces”);
Dow v.Johnsonsupranote 31, p. 165Coleman vTennesseeupranote 31, p. 515.



considered a violation of municipal criminal 1dW, which in turn leads to a need to find a
substitute source of immunities if the troops arebé protected. Some have argued that an
enforcement action under a UN mandate does not @intolbelligerency because the purposes
of collective action are fundamentally differenbrfit an aggressive attack on an enéfy.
However, the assertion that UN peacekeepers arecowibatants is, at best, unclear in
international law'®® Grant Harris opines thd**

The law of occupation would presumably apply to @Bace enforcement missions and peacekeeping
missions that have lost their noncombatant stdit@ugh application of the laws of war. However,réhis
ambiguity as to the application of the laws of watJN forces because of the unique legal persgnalithe

UN and the fact that the UN is not a party to tHenpry conventions on international humanitariam.la

If we conclude that, even though the States cautiriy the troops are bound to international
humanitarian law, the UN is not, and we concludat tthe fact that the UN is not bound
somehow means that the States’ troops are not,aHlerther conclusion may be that the troops
are also not subject to the law of internationamhbuitarian law and do not enjoy the
combatant’s privilege. This is a lengthy series wfclear conclusions. Furthermore, this
conclusion would mean that the troops’ participatio hostilities could be considered a
violation of municipal criminal law, although peg®not international humanitarian law, to the
degree that the territorial State’s UN obligatiaits not preclude the application of municipal
criminal law.

On the other hand, there is a very good argumentithops operating under a UN mandate may
be classified as combatants when they engage iadaconflict'°> Bowett, for one, believes that

101 seeHarris, supra note 6 (citing T. Pfanner, ‘Application of Interimial Humanitarian Law and Military
Operations Undertaken Under the United Nations €hain Umesh Palwankar (edlpternational Committee of
the Red Cross Symposium on Humanitarian Action Bedce-keeping OperationfGeneva, International
Committee of the Red Cross, 1994), pp. 57-58 @EMUnited Nations, as an international organizati@ibound by
customary rules and its forces, as subsidiary argare bound in particular by the customary ruleisternational
humanitarian law”)); and D. Shraga & R. Zacklinh& Applicability of International Humanitarian Law United
Nations Peace-keeping Operations: Conceptual, laaghPractical Issues’, id., p. 47 (“The Geneva Conventions
which have by now been widely recognized as plactistomary international law are binding uponstéites, and,
therefore, also upon the United Nations, irrespeabf any formal accession”).

102 See e.gB. Simma (ed.)The Charter of the United Nations: A Commentédew York, Oxford University
Press, 1994), p. 600; I. Brownlijternational Law and the Use of Force by Sta@sford, Clarendon Press,
1963), p. 400.

103 SeeD.W. Bowett,United Nations ForcesA Legal Study of United Nations Practileondon, Stevens, 1964),
pp. 490-491; Rowesupranote 97; and Sharpupranote 33.

194 Harris, supra note 6 (citing S. Vité, ‘Applicability of the Inteational Law of Military Occupation to the
Activities of International Organizations’, Vol. 85.R.R.C./R.I.C.R. 2004, pp. 19-22 (arguing tha¢ taw of
occupation never applies to the UN because thevewtdf the international forces are different thhose of
occupants)).

105 Note that Jennings and Watts do not seem to cquiééena non-belligerent occupation, although theylimhit
their inquiry to situations of “war” which probablxcludes action under a UN mandate: “During wastade’s
armed forces will often be on the territory of aefign state, whether while conducting military aams, or in
belligerent occupation of foreign territory or asabelligerent force on the territory of an alligtédte in furtherance
of the common task of repelling or expelling eneforces. These occasions are subject to speciaidaations
related to the existence of a war...” R. Jennings .&\atts,Oppenheim’s International LagLondon, Longmans,
1992, 9th ed.), Vol. 1, p. 1155.



UN forces could be considered as such within thanimg of humanitarian law? Sharp also
notes the test for combatant status, specificalthé context of the Safety ConventiSh:

The test for the application of the law of intefonal armed conflict is a de facto, subjective si@d
codified by [Geneva Conventions] common Article Hatt is intentionally set very low to capture all
differences between the armed forces of two siatesder to afford maximum protection to noncombita
and combatants. This intentionally low thresholdtfe application of the law of international arnehflict

is antithetical to the very notion of maximizingopections for U.N. and associated personnel.

Christopher Greenwood has argued that: “this bddyternational humanitarian law is today
applicable to any armed conflict between two or enStates, irrespective of whether there is a
formal state of war; it is the fact of hostilitiemt the existence of a formal legal condition viahic
brings the law into operatior®® In reaching his conclusion that the existence mfaamed
conflict is one of fact, not legal classificatiohge cites the interpretation of international
humanitarian law by the International Committeetiné Red Cros§® and the International
Criminal Tribunal for the former Yugoslavia (“ICTY*'? In the case of the actions in Somalia,
the Security Council implicitly found the injuriessiffered by peacekeepers to have been part of
an armed conflict!! so the Security Council appears to have acknowledie existence of the
fact. Greenwood also argues that international mita@an law can apply to non-State actors, if
States’ troops operating pursuant to a UN mandat#dcbe considered non-State actors. He
argues that, although the parties that must comvjilyinternational humanitarian obligations are
States, there is no requirement that States béviedefore hostilities are considered as sith.
Thus, regardless of whether the UN has issued @ataror a particular operation, and therefore
excused the operation from the general prohibitiorthe use of armed force, such determination
does not control international humanitarian law ekhonly looks to the existence of an armed
conflict in order to trigger its obligatiort®

108 seeBowett, supranote 103, pp. 490-491. But sBewe,supranote 97 (arguing that if the UN forces are not in
opposition to the government of the state occugiied they cannot be belligerents, however he alsdta that the
forces must assume many of the effective powersahzelligerent occupying force normally would retjass of
formal characterization); Shargypranote 33 (citing Lazaref§upranote 60, p. 13).

197 Sharp supranote 33.

198 C. Greenwood, ‘International Humanitarian Law ahd United Nations Military Operations’, Vol. Y.I.H.L.
1998, p. 6.

199 5ee].S. Pictet (ed.X;ommentary on Geneva Convention(Gdeneva, International Committee of the Red Cross,
1960), p. 23 (“Any difference between two Statemlleg to the intervention of members of the arnmdds is an
armed conflict with the meaning of Article 2 [ofetliseneva Convention]”). Also s&esolution XXV, Application

of the Geneva Conventions by the United Nations fgevecy Force, adopted by the 20th International Bexks
Conference (Vienna, 1965), 88 1 anftésolving that IHL applied to UN forces).

110 see ICTY, Appeals ChambeProsecutor v.Dusko Tadi, IT-94-1, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 398 70 (“an armed conflict exists whenever thera resort to
armed force between States”).

111 SeeUNSC Res. 837, 6 June 1993 (reaffirming the authéto take all measures necessary against allethos
responsible for the armed attacks”).

112 SeeGreenwoodsupranote 108, p. 11 (“it is not a precondition of théseence of an international armed conflict
that all the parties must be states”).

113 Seeid., p. 7 (“If, therefore, IHL can apply to the Unitecatibns at all ..., whether or not it is applicableato

particular operation will be dependent upon thestexice of an armed conflict to which the relevanitédl Nations
force is a party, not on how the United Nationsrapen is classified for other United Nations pusps”).



The UN itself has not agreed with this interpretatialthough it has agreed at least that the
“principles and spirit” of the Geneva Conventiongplg to UN authorized operation¥'
However, the Safety Convention appears to contampiteat forces authorized by the UN could
be considered combatants. The Safety Conventidrbeitliscussed in more detail below. One
must wonder if in any armed conflicts prior to flbemation of the UN at least one of the parties
or alliances regarded itself as enforcing law oageerather than acting as a belligerent, even
going so far as to classify it as such under its tegal regime. Even if the States were arguably
permitted to engage in hostilities unges ad bellumthe States were nonetheless arguably still
held to whatevejus in belloexisted at the time.

Furthermore, although the troop sending States tlaunglthe UN in a sense, would be bound to
apply the law of international humanitarian law whengaged in armed conflict, as opposed to
merely its principles, the troops themselves watl&hrly be combatants and benefit from the
combatant’s privilege. If arrested and detainedhgy State in which the operation is occurring,
they would be prisoners of war and could not bedttinder municipal criminal law for engaging
in hostilities. Lacking this clear subordination itdernational humanitarian law, an argument
could be made that the troops themselves wouldubeekable to local criminal law for engaging
in combat. Therefore, it is actually in the inteére$ States concerned to ensure that UN
mandated operations that are present in a Stab@wtitts consent and engaging in hostilities be
held to comply with international humanitarian lawthat their troops will be privileged to fight
and receive POW status. In a case where the t@atitBtate attacked the peacekeepers first, it
could be argued that by attacking the peacekeefierderritorial State has created the armed
conflict and would be precluded from not followiitg Geneva Convention obligations regarding
POW status, but such determinations regarding Wiaaked whom are hard to make in the fog
of war and it would be better for both sides to ginacknowledge the application of
international humanitarian law from the outset.

Regardless of the combatant classification, we noosisider other sources of immunity. If

international humanitarian law does not apply, thenneed to determine if other sources of
immunity can fill the gap. Even if international rhanitarian law applied to UN mandated
operations, it would not serve as a blanket exdoseall potentially criminal acts, as the

immunity from jurisdiction in some SOFAs does, @rthe criminality of at least some acts,
committed beyond the parameters of the participatiohostilities and possibly in violation of

international criminal law, could still be adjudied by domestic courts. We will turn next to the
following sources of potential privileges and imritigs for UN peacekeepers in the situation of
non-consensual operations: the UN Charter, the @uion on Privileges and Immunities

(“Immunities Convention”), the Safety Conventionec8rity Council Resolutions, and

customary international law.

2. The United Nations Charter

As is often said, the purpose of immunities forspanel connected to international organisations
is to protect the organisation from interferenanfrhost State governments and allow them to
operate independently® Although remaining independent is critical for rhuaf the work of

114 SeeModel Agreement between the United Nations andBdesrStates contributing Personnel and Equipment to
United Nations Peacekeeping Operatiopd® Doc. A/46/185, 23 May 1991, § 28.

115 gee e.gF. Rawski, ‘To Waive or not to Waive: Immunity aAdcountability in UN Peacekeeping Operations’,
Vol. 18 No. 1Connecticut Journal of International La2002, p. 103.



international organisations, it seems particuladyfor the work of peacekeeping where the State
organs may have collaps&8.

In Article 105, the UN Chart&t’ provides for immunities “as are necessary forfthi@lment of

its purposes”, and the “officials of the Organieati... as are necessary for the independent
exercise of their functions in connexion with theg@nization™**® Immunities are not for the
benefit of the particular person involvEd. It has been noted that this level of immunity was
specifically limited to functional necessity to tiliguish it from diplomatic immunity?® and
better balance the interests of host States andrgamisatiort?! Importantly for this discussion,
where peacekeeping activities may take place iailadf State or non-recognized State, it is
allegilzezd that this functional immunity even apphbasper States that are not Member States of the
UN.

Some have argued that this provision in the Chasteufficient to provide immunities to UN
officials even without the need for the Immunit@snvention or other agreements.“These
provisions apply uncontrovertibly to troops workingder the command and control of the

116 Seeid.
117 SeeArticle 105 UN Charter.

118 Seeid., Article 105, §§ 1-2. Also seR.C. Szasz & T. Ingadottir, ‘The UN and the ICCeTlmmunity of the UN
and Its Officials’, Vol. 14Leiden J.I.L.2001, pp. 867-885; Rawslksupra note 115 (discussing the applicable
paragraphs of the Charter). This limitation on inmities is closely linked to the ICJ’s observatiartieReparation
for Injuries case that organisations have personality differemtature than States and only existent insofas as
necessary and effective. See IB&paration for Injuries Suffered in the Servicetaf U.N, 11 April 1949,.C.J.
Rep.1949, p. 174 (hereinaft®eparationcase). Also sed. Alvarez, ‘International Organizations: Then atalv’,
Vol. 100A.J.1.L.2006, p. 324 (arguing that tfeparationcase established a “principle of effectiveness”).

119 5ee e.g. Preamble VCDRypranote 85 (“Realizing that the purpose of such peiyéls and immunities is not to
benefit individuals, but to ensure the efficientfpemance of the functions of diplomatic missiori¥,..Preamble
Vienna Convention on Consular Relations, ViennaAp4dl 1963, 596U.N.T.S.261 (“Realizing that the purpose of
such privileges and immunities is not to benefitiWiduals but to ensure the efficient performantéuactions by
consular posts”).

120 5ee A. Reinischinternational Organizations Before National Cou¢@ambridge, Cambridge University Press,
2000), p. 364, note 177 (detailing the discussafrtie Fourth Committee on the matter).

121 geeSimma,supranote 102, p. 1139; Rawsldupranote 115, p. 108; and Shagupranote 33, p. 127. For the
sake of comparison, we can note that other intenmalt organisations have statements of similar tionally
necessary immunities in their respective constingl instruments. See e.g. Article 40 (1) Constitutof the
International Labour Organization, Versailles, 2fhe 1919, 18J.N.T.S.35; Article 67 (a) Constitution of the
World Health Organization, New York, 22 July 1946} U.N.T.S.185; Article XV Statute of the International
Atomic Energy Agency, New York, 23 October 1956627.N.T.S.3; Article 139 Charter of the Organization of
American States, Bogotd, 30 April 1938, 1UN.T.S.3, as amended by the Protocol of Amendment taCtherter
of the Organization of American States, Buenos fifergentina, 27 February 1967, the Protocol of Adment to
the Charter of the Organization of American Statgartagena de Indias, 5 December 1985, the Protaicol
Amendment to the Charter of the Organization of Aoam States, Washington, D.C., 14 December 1992 tlze
Protocol of Amendment to the Charter of the Orgatidn of American States, Managua, 10 June 1993.

122 geeReparationcase,supra note 118; Sharpsupranote 33; UN Secretary-Generainnual Report 196823
U.N.G.A.O.R. Supp. No. 1, 1968, pp. 208-209 (hexfter UN Annual Report 19§8and American Law Institute,
Restatement, Third, Foreign Relations Law of théddinStategSt. Paul, American Law Institute, 1987), § 467, (a
(b) (hereinaftemhird Restatemeht

123 SeeRawski,supranote 115, pp. 106-107.



United Nations in what observers often refer t@ablue-helmet’ operation®?* Of course, the
act for which immunity is claimed must have beenctionally necessary for the independent
operation of the organisatidft, so it is more restrictive than the immunities tiwty be granted
through other instrumenté® although theThird Restatement of the Foreign Relations Lavhef t
United State$iolds that the “privileges and immunities [that aecessary for the fulfillment of
the purposes of the organisation, [include] immurifom legal process, and from financial
controls, taxes, and dutie§”. The reasoning is that all of their duties peg seofficial acts in
furtherance of the necessary operations of the"¥§Which is supported by thed hocnature of
the development of the peacekeeping function it§elf

This argument is not fully convincing since it wddmit peacekeeping operations where the UN
is not in command and control of the forces, bufigahally, the Charter only provides for
immunities that are “necessary” for UN officials gerform their functions, not necessarily for
all official acts. We must wonder if all officialcts are also necessary.Robert Siekmann
argues that absolute criminal immunities cannotabéogical consequence of the Charter

provision**

[a] Dutch official memorandum ... contains, amongeos) the following provisos: ‘The provisions of the
Charter of the United Nations determine that thgaDization shall enjoy in the territory of a membtate
such privileges and immunities as are necessarytherfulfillment of its purposes. It is thereforbet
understanding of the Netherlands Government that rttembers of the Netherlands forces shall be
exclusively subject to the criminal and disciplipgurisdiction of the Netherlands’ ... This is incect in as
much as it implies that the latter (absolute crimhiimmunity) must be a consequence of the formee (t
Charter provision), because this is not the case.

Based on the above, we cannot conclude that thetéfhalone provides immunities for
peacekeeping troops. Furthermore, peacekeepersbaee been considered officials of the UN,
but that argument will be discussed in more délibw.

124 5ee C.J. Tan, Jr., ‘The Proliferation of Bilatekain-Surrender Agreements Among Non-Ratifiers ef ome
Statute of the International Criminal Court’, VA9 American University International Law Revi&®04, p. 1144
(citing Rawski,supranote 115, p. 110).

125 Seeid.; Rawski, supra note 115, pp. 111-112 (commenting on the interficetaof whether a function is
“official” and noting how a narrow construction pides more limited protection).

126 seeRawski,supranote 115, pp. 106-107; Shagupranote 33, p. 128 (claiming that the Immunities Cariiga
is necessary to provide for absolute immunity of pidperty, funds, and assets).

127 Third Restatemensupranote 122, § 467, (b).
128 Seeid.

129 see C. Bongiorno, ‘A Culture of Impunity: Applyirgternational Human Rights Law to the United Nasion
East Timor’, Vol. 33Columbia Human Rights Law Revi@@02, p. 623 (citind\n Agenda for Peagsupranote 10,
pp. 56-59; an@upplement to An Agenda for Peaaigpranote 18, p. 10).

130 consider, for example, the case of Trygve Lie’auffeur in which Article 105 of the Charter alonasarelied on
to support the immunity of the driver. SE8, New Rochelle City Ct., New YorRi\Westchester County v. Rangllo
67 N.Y.S. 2d 31, 35, 187 Misc. 777 (1946) (on tlsib of the UN Charter alone, applying a narrowdireg of
“necessary” and finding that a chauffer or serwaa$ not performing duties necessary for the UNugihathey may
have been official).

131 Sjekmannsupranote 12, p. 140 (internal citations omitted).



3. The Convention on the Privileges and Immunitiethe United Nations

The Immunities Conventidff grants immunities to certain designated classepessons
connected to the UN. A Convention was thought toabetter vehicle for more specifically
detailing the terms of Article 105 of the Chartks. terms are so widely accepted that they are
now considered customary international law by sbtheyen though not all Member States of
the UN have acceded to the tretitySome Force Regulations have subsequently spelifica
provided that peacekeepers benefit from the imriemin the UN Immunities Conventibhi and

the UN appears to have accepted the conclusiomatdeast one occasion, that a national
contingent of troops was immune from local jurisidic due to the Immunities Conventidfs.

A. Officials and Experts Potentially Covered by thedmmunities Convention

The first observation regarding peacekeeping foigelkat they are not specifically included or
even referred to in the terms of the Immunities ¥&mmion, so there is no clear statement of
whether they are covered. Some commentators a4séstreasonable, and consistent with the
Charter provision, to assert that these immunitoes are functional [within the terms of the
Convention]"**” Additionally, Paul C. Szasz and Thordis Ingadatiiserve that “it is by no
means clear that the ... term [“officials”] is usedprecisely the same sense in both [the Charter,
Article 105(2), and Immunities Convention, Article] provisions”*® so the term might be
wider in the Immunities Convention and thus coveaqekeepers, though it did not for the
Charter. We will therefore need to assess whetleacgkeepers are or could be considered

covered by the Immunities Convention.

The Convention addresses several classes of imiesinihose of the UN as an organisafioh,
representatives of UN membéf§,senior level and lower levels officials of the Ui, and

132 See Convention on the Privileges and Immunitieghef United Nations, New York, 13 February 1946, 1
U.N.T.S.15 (corrigendum: 90.N.T.S.327) (hereinafter Immunities Convention).

133 See Simmasupranote 102, p. 589.

134 sSee UN, Muliilateral Treaties Deposited with the Secret@gnera] Chapter .1,
http://treaties.un.org/doc/Publication/MTDSG/Voluh201/Chapter%20l111/111-1.en.pdf

135 SeeSiekmannsupranote 12, p. 7 (“The UNEF ‘I' and UNFICYP ... Force @Raations (Articles 10) provide
that the peace-keeping force, as a subsidiary oofidhe UN, enjoys the status, privileges and imities of the
Organization provided in the [Immunities Conveniipn

136 Seeid., pp. 140-141 (“On 24 and 25 July 1979 the Army M®ourt Martial Abroad held court in Lebanon to
settle 19 criminal cases which concerned mainlgated guard-duty offenses ... With respect to therimational
law aspect, [the Dutch Minster of Defence stateat]tthe Dutch battalion as made available to the &Nthe
express condition that it would remain under Duytafsdiction. The UN accepted this condition ... Mover, it
should be noted that, pursuant to the ConventiotherPrivileges and Immunities of the United Nasiomembers
of the UN peace-keeping forces are not subjedhéd_tbanese jurisdiction ... The UN had declareagieement
with the dispatch of the Mobile Court Martial andfdrmed the Netherlands that a satisfactory arncueg
concerning it existed with Lebanon”) (internal tivas omitted).

137 Szasz & Ingadottisupranote 118.
138
Id.
139 See Articles 1I-111,88 2-10 Immunities Conventioaypranote 132.

140 see Article IV, §§ 11-1@mmunities Conventionsupranote 132. Also se&IN Annual Report 196&upranote
122, pp. 208-209 (stating that this category inekicepresentatives of non-Member States).

141 See Article V, §§8 17-2Immunities Conventionsupra note 132. Also see e.drticle V, §§ 15-6 Interim
Agreement on Privileges and Immunities of the Whilations concluded between the Secretary-Genértileo



“Experts on Mission™*? The Convention provides for absolute immunity the organisation’s
property and asséfé to ensure the “proper functioning of such orgaitsa free from unilateral
interference by individual government$® The representatives of Member States to the UN are
also accorded immunities since they do not acdraedtatus by being accredited to a State. For
purposes of this discussion only the two categasiesnmunities for officials of the UN and
experts on mission are relevant.

Regarding officials, they are divided into two das for purposes of immunities: senior level,
i.e. the Secretary-General, Assistant Secretaries-@enand Special-Representatives of the
Secretary-General; and lower level, which includiksther officials. Senior level officials and
their families receive full diplomatic immunify> As such, they are “inviolable [and] not be
liable to any form of arrest or detentidff"while they serve in that capacity/.In addition, the
Secretary-General may extend full diplomatic imnymo other UN officials on a case-by-case
basis at his discretioff® Lower level officials of the UN enjoy only “funathal” immunity*°

United Nations and the Swiss Federal Council, BetdeJune 1946, and New York, 1 July 1946).N.T.S.163
(providing for the same distinction in immunitiestiyeen senior and lower level officials); but Jegreement
Between the United Nations and the United State&roérica Regarding the Headquarters of the Unitatidds,
New York, 26 June 1947, 10.N.T.S.11; Supplemental Agreement Between the Unitedddatiand the United
States of America Regarding the Headquarters ofUthieed Nations, New York, 9 February 1966, 33N.T.S.
308, amende® December 1966, 581.N.T.S.362; Second Supplemental Agreement Between theetiNations
and the United States of America Regarding the Headers of the United Nations, New York, 28 AuglS869,
687 U.N.T.S.408; Third Supplemental Agreement Between the ddinlations and the United States of America
Regarding the Headquarters of the United Natioresy Nork, 10 December 1980, 12Q7N.T.S.304 (where an
agreement similar to the UN-Switzerland one dog¢smake such a distinction, since the US preferogurovide for
immunities through domestic legislation, specificahe International Organizations Immunities AByb. L. No.
291-79 (29 December 1945), 59 Stat. 66&dified at22 U.S.C. § 288 (2008)); and B. Conforfihe Law and
Practice of the United Nation§he Hague, Kluwer, 1996), pp. 110-111 (discussiig distinction between ranks
of officials).

1425ee Article VI, §§ 22-28nmunities Conventiorsupranote 132.

143 See Articles 11, §§ 2-8mmunities Conventionsupranote 132. Also se8imma,supranote 102, p. 1140; and
Sharpsupranote 33.

144 ECtHR (Grand Chamber)vaite & Kennedy v. GermanAppl. No. 26083/94, 18 February 1999, Judgment,
ECHR 1999-I, 88 61, 63 (discussing immunities déinational organisations generally). Also 8&&. Nowicki,
Ombudsman Institution in Kosov&Gpecial Report No. 1 on the Compatibility with Rptped International
Standards of UNMIK Reg. No. 2000/47 on the Std&usjleges and Immunities of KFOR and UNMIK and ifhe
Personnel in Kosovo (18 Aug. 2000) and on the Impldation of the Above Regulatid®6 April 2001, § 23
(hereinafterKosovo Ombuds. Special Report N9. (4tating that “the main purpose of granting imityrto
international organizations is to protect them agihe unilateral interference by the individual’grnment of the
state in which they are located [which] does nqgilyap.. in Kosovo, where the interim civilian admitretion ...
acts as a surrogate stateBpcond Restatemestipranote 26, § 83; Rawsksupranote 115; and Bongiornsupra
note 129.

145 See Article V, § 19mmunities Conventionsupranote 132. Also se@skir v. Boutros-GhaliNo. 95 Civ. 11008
(JGK), 933 F. Supp. 368, 371 (S.D.N.Y., U.S., 28eJ@996) (holding that, lacking a waiver of immynifficials

of the UN are immune under the Immunities Convaentio

146 Compare with VCDRsupranote 85; ICJCase Concerning the Arrest Warrant of 11 April 2q@bngo v.
Belgium) 14 February 2002,C.J. Rep2002, p. 121, § 52 (hereinafterrest Warrantcase).

147 SeeSzasz & Ingadottirsupranote 118.

148 See Article V, § 1Tmmunities Conventiorsupranote 132. Also see § 3.2 UNMIK Reg. 2000/47 onStagus,
Privileges and Immunities of KFOR and UNMIK and ithePersonnel in Kosovo, UNMIK Doc.
UNMIK/REG/2000/47, 18 August 200Mttp://www.unmikonline.org/regulations/2000/reg4d4tm (hereinafter



The parameters of this kind of immunity will be dissed in more detail below, but the first
inquiry is whether the individual is an official tife organisation.

Szasz and Ingadottir frame the debate on the questExperts on Mission are not mentioned in
the Charter. Thus either “the term ‘officials’ isad in the same sense in both the Charter and in
[Convention] [or] the term ‘officials’ in the Chat is broader than that in the [Conventiohf*.

In the first case, “Experts on Mission’ [would ba]category not dealt with or protected by the
Charter, but only by the [Convention], and memb&irdJN forces are not covered by either
instrument” whereas in the latter case, “officialgduld “[encompass] all persons who perform
functions for the organization, including membefdhe Secretariat, certain other appointees of
the General Assembly, Experts on Mission, and fotybalso members of UN force$® In
paragraph 3 of Article 105, the Charter states tihat General Assembly “may propose
conventions to the Members of the United Nationghwa view to determining the details of the
application of paragraphs 1 and®2The Immunities Convention could been seen as sirmpl
effort to clarify in more detail the immunities edmy inherently granted by the Chartéand

not granting any additional immunity. For exam@eme have argued, “the provisions of [the
Convention on Immunities] are recognized as cangty an authoritativenterpretation of
Article 105(1) as to what privileges and immunititee organization requires in order to be able
to fulfil its purposes™>* Szasz and Ingadottir conclude tHat:

[considering] the evidently broad purpose of Chadeticle 105(2) that is to ensure that all persons
connected with the United Nations should be ableaay out their functions independently of outside
pressures ... it would seem that the second altemptesented above offers the better interpretafiorthis
should be added the consideration that it seemikelyithat the drafters of the Charter would haael in
mind the precise narrow interpretation of the tésfficials’ that the General Assembly later useddmafting
the [Convention] and in implementing Section 17 ¢oé

Thus, this broad category of individuals, includiewgned forces, would be considered officials
within the meaning of Article 105(2) of the Charter

This argument is not convincing. Charles Broweruagythat Article 105, paragraph 3, only
provides the organisation with the “bare minimummhaunities, whereas it is the Convention that
“implements the functional necessity doctrifg” suggesting that the Immunities Convention is
not a mere interpretation of the immunities granbgdthe Charter but a grant of immunities
separate and in addition to those granted by tret@h Practice determining whether personnel

UNMIK Reg. 2000/47) (providing for the Special-Repentative of the Secretary-General to also exfalid
diplomatic immunity to other UN officials).

149 5ee Article V, § 18 Immunities ConventiGupranote 132.

150 57asz & Ingadottisupranote 118.

151 Id

152 Article 105 UN Charter. Also see ICApplication of Article VI, § 22, of the Convention the Privileges and
Immunities of the United Nation$4 December 1989,C.J. Rep1989, p. 177, § 41 (hereinaftdiazilu case).

153 See Sharpsupranote 33 (citing M. Gerster, ‘Study of Article 105, Simma,supranote 102, p. 1138).

154 Gerster,supranote 153, p. 1138, § 2 (emphasis added). AlsoSzasz & Ingadottirsupranote 118; and P.
Cabhier, ‘Study of Article 105, in J.-P. Cot & A.elket (eds.)La Charte des Nations Unies: Commentaire article
par article (Paris, Economica, 1985), p. 1398.

155 57asz & Ingadottirsupranote 118.

156 C_ H. Brower, I, ‘International Immunities: SomesBident Views on the Role of Municipal Courts’, IVd1
Virginia J.I.L. 2000, p. 1.



are officials is also difficult to understand. Fexample, volunteers under the UN Volunteers
Program of the UN Development Program are consiteficials of the organisatiot” The
General Assembly has attempted to define offiaiadse precisely as only the employees of the
UN Secretariat and a few other incidental persamsirsg on appointmertt® These would be
personnel whose letters of appointment subject ttiethe UN Staff Regulation’s? except for
UN interns. Some local UN administrative officedide the distinction between those with and
without immunities even more narrowly due to paittc local need$® According to the above,
and contrary to the argument of Szasz and Ingadthis category would not covexd hoc
peacekeeping forces unless directly employed byJiNe subject to the UN Staff Regulations,
and not otherwise excluded. Bowett has conclubad'f*

The members of the Force who are at the same tiembars of the national contingents serving with BNE
in Egypt are not entitled to the privileges and iomities from jurisdiction contained in the Chartdrthe
United Nations, since, although they are, for thieppses of the Regulations of the Force, ‘inteameti
personnel under the authority of the United Natiand subject to the instructions of the Commankierugh
the chain of command,’ they are not agents oriefaof the Organization.

Thus, peacekeeping troops fielded by a troop-douting nation would not qualify as officials.

The Immunities Convention also establishes thegcayeof expert®? that is not a category
specified in the Chartéf® Similar to the immunities provided to lower-levefficials, the
immunities granted to experts are functional, tisato say they are immune from host State
jurisdiction “in respect of words spoken or writtgli* but only insofar as those “acts [are] done
by them in the course of ... their missioff’and those “privileges and immunities ... are
necessary for the independent exercise of thettioms”®° Interpreting this provision, the 1CJ
stated that “[t]he purpose of Section 22 is . vident, namely, to enable the United Nations to
entrust missions to persons who do not have thesstd an official of the Organisation, and to
guarantee them ‘such privileges and immunitiesrasacessary for the independent exercise of

157 SeeUNGA Res. 2659 (XXV), 7 December 1970 (establishimg UN Volunteer Program); UNGA Res. 59/300,
22 June 2005 (mandating compliance of volunteetis thie Staff Regulations).

158 SeeUNGA Res. 76 (1), 7 December 1946. Also see Gerstapranote 153, p. 1142, § 23; and Szasz &
Ingadottir,supranote 118 (giving the example of the Chairman of Aldwisory Committee on Administrative and
Budgetary Questions of a covered individual whodsa member of the Secretariat).

159 SeeUN SecretariatSecretary-General's Bulletin — Staff Rules: Staf§@ations of the United Nations and Staff
Rules UN Doc. ST/SGB/2002/1, 1 January 2002, amendedMyoc. ST/SGB/2003/1, 1 January 2003, UN Doc.
ST/SGB/2004/1, 1 January 2004, and UN Doc. ST/SGHEEZL, 1 January 2005. Also s€eAnnan, UN Secretary-
General,Letter to Harri Holkeri, President of the UN Genkrssembly UN Doc. A/59/710, 24 March 2005, pp.
77-78 (annexing Prince Zeidy Comprehensive Strategy to Eliminate Future Se¥giloitation and Abuse in
United Nations Peacekeeping Operatipd® Doc. A/59/710, 24 March 2005 (hereinafter ZBigp.)).

180 5ee e.g. UNMIK Reg. 2000/43ypranote 148, §§ 2.3, 3.3.

161 Bowett, supranote 103, p. 131.

182 SeeArticle VI, §§ 22-23 Immunities Conventiosypranote 132.
163 SeeMazilu case supranote 152.

164 Article VI, § 22 (b) Immunities Conventiosupranote 132. Also see ICDifference Relating to Immunity from
Legal Process of a Special Rapporteur of the Cosiorison Human Right29 April 1999,1.C.J. Rep.1999, p. 62
(hereinaftelCumaraswamyase)Mazilu case supranote 152.

185 Article VI, § 22 (b) Immunities Conventiorsupra note 132. Also se€umaraswamycase,supra note 164;

Mazilucasesupranote 152.
166 Id.



their functions™®” Importantly, the immunity covers the individualists both while acting in
UN service and after the service is conclufdivhile this kind of protection following service
is only implied for lower level officials of the UNt is express for expert§’

Some authorities believe that this category of espeovers peacekeeping forces. In general
terms, the argument is that the “United Nations had occasion to entrust [them with]
missions” and they are not clearly covered by ttieocategories in the Conventitfl.Some
authors would even go so far as to say that “amggmethrough whom [the UN] acts” is an
expert’* Because UN peacekeepers are subsidiary organsudf argan'’? they must have
some sort of immunities. Thus, “it is [at leasthsenable, and consistent with the Charter
provision, to assert that ... immunities [for UN fest too are functional [despite the lack of any
provision specifying them]*’

This is reminiscent of the argument above that@margon connected to the UN is covered by the
immunities under the Charter, and the argumeninmslasly weak here. Simply because we
might want peacekeepers to enjoy immunities doé¢snake it so. Henry Schermers and Niels
Blokker note: “the Convention’s provisions concegiprivileges and immunities of United
Nations personnel [do not] contemplate employmérthousands of locally recruited staff”
Ray Murphy opines that where the troop sendingeStthins control over the forces, the acts of
the troops cannot be imputed to the UN since theyat become organs of the UR.In any
event, the individuals serving the subsidiary orgarst acquire immunities by force of the same
law gl%/erning any person serving the UN, not sopexigl regime that we might wish would
exist:

Furthermore, if the troops are already covereditopunities through the force of the Immunities
Convention and possibly the Charter as well, ttegb@ors do not then address why immunity

187 Mazilu case,supranote 152;Cumaraswamyase supranote 164. Also, based on a broad reading of th&s ICJ
holding in theArrest Warrantcase, immunities could protect against the mereathof prosecutionSee Arrest
Warrantcasesupranote 146, 88 51-55.

188 See Article VI, § 22 (b)mmunities Conventionsupranote 132. Also se8zasz & Ingadottirsupranote 118
(“[t]his is explicitly stated in respect of expeits [the Immunities Convention], Sec. 22(b), butpliitly applies
also to officials since the immunity is relatededplto the fact that at the time the words in giegstvere uttered or
the acts performed the person was acting in arialfftapacity, and not to the person’s status attiime the
immunity is asserted”).

189 57asz & Ingadottisupranote 118.

170 seeid. Also seel. Saura, ‘Lawful Peacekeeping: Applicability otdmational Humanitarian Law to United
Nations Peacekeeping Operations’, Vol. B&stings Law JournaR007, p. 479; C. Stahn, ‘The Ambiguities of
Security Council Resolution 1422 (2002)’, Vol. 14.NL E.J.I.L. 2003, pp. 85-103 (“[a]lthough peacekeepers are
not formally listed as persons with ‘official cajigtin Article 27(1) sentence 2 [of the Internatia Criminal Court
statute], they obviously fall under this categoryRpwski,supranote 115; and Szasz & IngadotSypranote 118.

17! saurasupranote 170 (citingReparationcase supranote 118).

172 ysually the organ is the Security Council, althoubis is not necessarily so. See Sastmranote 170; M.
Bothe, ‘Peacekeeping’, in Simmsuipranote 102, p. 686 (noting that peacekeeping opersitéze hybrid organs
also subsidiary to the Secretariat Department atBleeeping Operations).

173 5zasz & Ingadottisupranote 118.

174 schermers & Blokkersupra note 8, § 326 (citing E.H. Buehrilhe UN and the Palestinian Refugees
(Bloomington, Indiana University Press, 1971), §).6

17> SeeMurphy, supranote 3.

178 Seeid.; Saurasupranote 170.



terms in a SOFA are then considered necesdadaume Saura states, “[tlhe legal status of
peacekeeping forces as subsidiary organs of thelbd#$ not preclude the UN’s need to reach
agreements in order to establish the forces [apdlige] for a specific arrangement relating to
the privileges and immunities of the troops on gheund”!’® but does not explain why this is
the case. In addition to the argument over coveragen among authors who agree on coverage,
many disagree on the breadth of the Converition.

B. Designations by the Secretary-General

The reason we cannot so comfortably state thalntineunities Convention automatically covers
peacekeeping troops is because there is no autoapilication of the definition of expert. The
status of expert requires specific designationheySecretary-General. It does not, as alleged by
some above, automatically accrue based on whe#r&irc duties appear “official” or not. We
must be able to identify a positive act by the Stiacrg/-GeneraI designated the person as an
expert, as well as a designation that the acteféioial.*®

The Secretary-General has designated many actaspests: Special Rapportedfs members
of the International Law Commissiof? the International Civil Service Commissitii,and the
Human Rights Committee (and other similar commiité¥ as well as other personnel serving
under certain UN mandaté¥, including the US airméfi® and technical logistics expefts
serving under the UN Protective Force in YugosldWiNPROFOR?”).

177 SeeMurphy, supranote 3(mentioning that a SOFA is usually concluded butaudressing why it is concluded
if the forces are already immune from jurisdictioRleck & Saalfeldsupranote 3.

178 Saura,supranote 170. Also see e.g. UN Secretary-GenéZamprehensive Review of the Whole Question of
Peacekeeping Operations in All Their Aspedtkdel Status-of-Forces Agreement for Peacekeepipgradions

UN Doc. A/45/594, 9 October 1990 (hereinafter Mot SOFA), § 47 (b) (providing for troop contribmogy
nations to retain exclusive jurisdiction over itgrotroops); UNMIK Reg. 2000/4Bupranote 148, § 2.4 (providing
for immunity of KFOR forces).

17 See e.gK.S. Freeman, ‘Punishing Attacks on United Nati®esicekeepers: A Case Study of Somalia’, Vol. 8
Emory International Law Revied994, p. 845 (“[a]Jbsent a Status-Of-Forces Agredmeowever, the Privileges
and Immunities Convention only applies to ‘offigialof the United Nations ... [so] it does not app¢haat
[peacekeeping troops] are currently protected utidePrivileges and Immunities Convention”).

180 seeCumaraswamyase,supranote 164, p. 87, § 61; Taaypranote 124 (“Of course, because the Secretary-
General may only confer this status with a positieg, whether or not there exists a grant of ptaiecdepends
upon a case-by-case basis”); and Szasz & Ingadstipra note 118. But seéMazilu case,supra note 152
(suggesting that the Immunities Convention coveaitdtasks entrusted to the person” regardless loéthver they
occurred on an official mission).

181 See generallfumaraswamgase supranote 164Mazilu case supranote 152.

182 SeeMazilu case supranote 152; Schermers & Blokkesupranote 8, § 326 (citing e.@JN Juridical Yearbook
1992, pp. 479-480 (on the status of UN Guards gex on Mission), pp. 481-483 (on the status ofbrers of
UN Volunteers); andJN Juridical Yearbookl 991, pp. 305-307). Also s&#N Juridical Yearbookl992, pp. 480-
481 (on the distinction between officials and Expen Mission).

183 Seeid.
184 Seeid.
185 SeeSharp supranote 33, p. 127.

186 Seeid. (citing R. Zacklin, Director and Deputy to the UmdBecretary-General for Legal Affairs of the UN,
Letter to R.B. Rosenstock, Minister Counsellor, MiSsion to the UN4 March 1994 (“Zacklin to Rosenstock
Letter”)).



It is unclear whether another UN organ may desgaatexpert as such instead of the Secretary-
General. There is practice in support of this appho As a substitute for the designation by the
Secretary-General, Article VI, Section 26 of theddbUN SOFA designates military observers,
UN civilian police, and other civilian peacekeepipgrsonnel as experts, but not military
peacekeeping personnéf. There is some debate over whether US troops disedt to
Somalid®® and Bosni&® were specifically designated experts or were oifser extended
immunities by the Security Council. Although the W&intained that the Security Council
resolution was sufficient to provide for immunitider US troops as experts under the
Immunities Convention® the Convention appears to be limited to forcesigished and
employed by the UN, not the troop-contributing oatunder the overall authority of the UN so
such an act would go beyond the terms of the ImtimsnConventiort®? In at least one instance,

a US court has found that peacekeeping acts amabficts within the meaning of immunities,
but it is unclear if that court based its finding the immunities of the peacekeeping troops as
experts, the diplomatic immunity of the Secretagn@ral, or the immunity of the organisation
as a whole from suif® The ICJ decisions in tHeumaraswamyndMazilu cases (also known as
the Difference Relating to Immunity from Legal Procedsa Special Rapporteur of the
Commission on Human Rightglvisory Opinion and thé\pplication of Article VI, § 22, of the
Convention on the Privileges and Immunities of theited Nations Advisory Opinion,
respectively) could be read to imply that the desigpn as an expert is in the exclusive

187 Seeid. (citing R. Zacklin, Director and Deputy to the UmdBecretary-General for Legal Affairs of the UN,
Letter to C. Wilson, Counsellor, US Mission to thé, 12 July 1995).

188 See Article VI, § 28Vlodel UN SOFA supranote 178 (“Military Observers, United Nations diait police and
civilian personnel other than United Nations otilsiwhose names are for the purpose notified tdGibernment
by the Special Representative/Commander shall hsidered as experts on mission within the meanfrartacle
VI of the Convention”). Also segeid Rep.supranote 159, p. 16; A.J. Miller, ‘Legal Aspects of Bping Sexual
Exploitation and Abuse in U.N. Peacekeeping Openatj VVol. 39Cornell I.L.J.2006, p. 71.

189 See UNSC Res. 767, 27 July 1992, § 15 (providinguinities for all officials of the UN and experts o
mission); UNSC Res. 794, 3 December 1992, § 3 (giy “that all parties, movements and factionsSimmalia
take all measures necessary to ensure the safelyitefd Nations and of all other personnel engdagedbe delivery
of humanitarian assistance, including the militanges to be established”).

190 5eeUNSC Res. 1031, 15 December 1995, § 37 (statirtghkeSecurity Council “calls upon the parties nsuge
the safety and security of UNPROFOR and confirnas BtNPROFOR will continue to enjoy all existing\pleges
and immunities, including during the period of vdthwal”). Also seeThe General Framework Agreement for
Peace in Bosnia and HerzegovindN Doc. S/1995/999, 14 December 1995, AppendixoBAnnex 1-A, 8 2
(hereinafter Dayton Peace Agreement) (wherein Hrégs explicitly agreed to consider IFOR troopssrgerts on
mission within the meaning of the Immunities Corticm).

191 SeeS.J. Lepper, ‘The Legal Status of Military PersdrineUnited Nations Peace Operations: One Delegate’
Analysis’, Vol. 18Houston Journal of International La®©96, p. 359 (citing Presidential Decision DireetNo. 25
(PDD-25),Key Elements of the Clinton Administration's PolicyReforming Multilateral Peace Operatioms The
Clinton Administration's Policy on Reforming Mudtitral Peace Operations3 May 1994, p. 11 (“The U.S.
believes that individuals captured while performigly peacekeeping or UN peace enforcement actiyitibether
as members of a UN force or a U.S. force execudittN Security Council mandate, should, as a maftgolicy,

be immediately released to UN officials ... In appiage cases, the U.S. would seek assurances tRatffces
assisting the UN are treated as experts on migeiothe United Nations, and thus are entitled tprapriate
privileges and immunities and are subject to immaedielease when captured”).

192 5ee H.H. Perritt, Jr., ‘Policing International Peand Security: International Police Forces’, gl Wisconsin
International Law Journall 999, p. 281.

193 SeeAskir v. Boutros-Ghalj supranote 145, p. 372 (declining jurisdiction over aimlagainst the UN involving
peacekeeping and noting that the UN enjoyed immdram suit for official action).



competence of the Secretary-General and may na@&xbecised by another organ such as the
Security Council. In any event, those case-by-assgnations of peacekeeping troops may
have been isolated situations since the UN hasesgpd reluctance for future designations of
expert status for armed military personnel for feadiminishing the status when extended to
civilian personnet®*

Even if the Secretary-General has determined thatindividual is an expert, in line with
functional immunity, the Secretary-General must ateparately determine that the acts in
question are “official” act$®® The Immunities Convention does not state with Hipéty that it

is the office of the Secretary-General that is ghdrwith making this determination, but the ICJ
has found that implicitly it is the Secretary-Gealerho must do s°° In addition, there is some
guestion whether the Secretary-General must alstamethe acts not only official, but also
necessary for the exercise of the expert's functiomeither of these cases is it clear whether
these designations may also be performed by theriBecCouncil or another organ, or by
agreement such as a SOFA.

Practice has not supported any clear understamdgayding the degree to which the Secretary-
General’s determinations may be review&drhe ICJ has found that the Secretary-General “has
the primary responsibility and authority to assess whetheagisnts ... acted within the scope of
their functions™® The Secretary-General's determination is “pivdfaland may only be set
aside by a national court “for the most compelliegsons”® Therefore, designation of official
acts, and perhaps even expert status generallyt inggsubject to forms of judicial, or perhaps
political, review. Such an assessment would preblymentail an examination of whether the
reasons for review are compelling, as might beddse is situations of, for example, serious
violations of international humanitarian law, hurmaghts law, or international criminal laf*

194 See generallyepper,supranote 191 (“The reluctance of some UN members terekdiplomatic protection to
persons engaged in military rather than diplomatitivity makes the use of the [Immunities Convemitian
unsatisfactory long-term solution. Using diplomatianunity as a legal shield for persons who magbgaged in
the application of armed force is not only unusifabverused it has the potential to undermine phatections
accorded diplomats”), footnote 37 (“it has long estandard United States practice to distinguish gtatus
accorded military personnel from that enjoyed bplathats. ... Although the distinction is without ptiaal
difference (both afford identical protection),sta difference strictly adhered to in practiceljilg Report of the Ad
Hoc Committee on the Work Carried Out During theigkfrom 28 March to 8 April 1994JN Doc. A/AC.242/2,
13 April 1994, § 48). But see Leppeupra note 191 (citing Zacklin to Rosenstock Lettsypra note 186)
(expressing the “view of the United Nations” thab Wircrews flying missions in support of UNPROFOR a
Experts on Mission and confirmation from the UNtthéS personnel should be accorded “diplomatic stafsic]
and that one aspect of that status is treatmemtcaordance with “the principles and spirit” of themunities
Convention. The US announced that it will seek exgesignation for troops contributed to UN operasi in non-
international armed conflicts in the future).

195 SeeCumaraswamygase supranote 164.

1% Seeid., p. 87, § 61; Szasz & Ingadottypranote 118.

197 SeeBrower, supranote 156.

198 SeeCumaraswamyase supranote 164 (author's emphasis).
%% Seeid., 88 50, 61.

200 35e6id.

201 5eeUK House of LordsR. v. Bow St. Metropolitan Stipendiary Magistrate & otaeex parte Pinochet Ugarte
(Amnesty International and others intervening) (R).[2000] AC 147 [1999] 2 All ER 97, 24 March 1998cR.
v. Bartle and the Commissioner of Police for the Metdod others, ex parte Pinoch&8 I.L.M. 1999, p. 581
(hereinaftefPinochetcase). Also see D. Fleck, ‘Are Foreign Military Bannel Exempt from International Criminal



A second line of inquiry when reviewing the Seangt@eneral’s determinations might be
whether the immunity is necessary as required byCthartef’? In the Cumaraswamyase, the
ICJ did not specifically state that setting asidinéding of necessity may only be done “for the
most compelling reason$® so the question on this point is open.

We should also note that the deference to the Begr&eneral’'s determination that is required
for States might not apply to other internatiorejdl actors. The Immunities Convention only
specifically binds States, so some have arguedath&tr intergovernmental organisations, such
as the International Criminal Court (“ICC”) mightthbe required to give the Secretary-
General’s designation any deference whether there wompelling reasons or not, although it
might choose t6** The approach taken by the International Crimindbdhals for Rwanda
(“ICTR”) and ICTY was based on an analogy to thactice of State§> and more or less full
cooperation was givefl® although these two tribunals may be special caséisat they were
established by the Security Council its8ff.

C. Secretary-General’'s Waiver of Immunity and Revi&v of the Waiver

If we conclude that the Secretary-General has ipebitdesignated the peacekeeping forces as
experts and that the particular acts at issue ezessary official acts, then we must next consider
whether the Secretary-General has waived the imyohithe individual in question for the acts
in question. The Immunities Convention provides tus possibility: “The Secretary-General
shall have the right and the duty to waive the imityuof any expert in any case where, in his
opinion, the immunity would impede the course atice and it can be waived without prejudice
to the interests of the United NatiorfS$®. The person in question does not hold this power of

Jurisdiction Under Status of Forces Agreements@l, ¥J. Int. Crim. Justic003, p. 651; A. Bianchi, ‘Immunity
versus Human Rights: The Pinochet Case’, Vol.ELDI.L. 1999, pp. 237-277. Furthermore, for some cases of
serious violations, even the absolute immunity ititfng Heads of State can be waived by internatiamaminal
courts. See e.g. Articles 27 (1), (2) ICC Statudtdicle 6 (2) ICTR Statute; Article 27 (2) ICTY Stde; Special
Court for Sierra Leone, Appeals Chamberpsecutorv. Taylor, SCSL-2003-01-I, Decision on Immunity from
Jurisdiction, 31 May 2004, § 52; ICTY, Trial Chambrosecutorv. MiloSevi, IT-02-54, Decision on Review of
Indictment and Application for Consequential Ord@4 May 1999, § 20. But séerest Warrantcase supranote
146, 88 60-61 (upholding immunity for serving FgreiMinister when arrest warrant issued by a natiooart); A.
Cassese, ‘When May Senior State Officials Be Tfadinternational Crimes? Some Comments on the Gong
Belgium Case’, Vol. 1E.J.1.L.2002, pp. 853-875.

202 5ee generallgchermers & Blokkersupranote 8, § 1611. See el§osovo Ombuds. Special Report Npsupra
note 144, § 23 (finding that “the main purpose o&nging immunity... does not apply to the circumsts
prevailing in Kosovo, where the interim civilianrathistration ... acts as a surrogate state”). AlseSchermers &
Blokker, supranote 8, § 1608 (“privileges must be interpretedrigdvely ... When they are not necessary, they
should not be granted”).

203 geeCumaraswamgase supranote 164.
204 SeeSzasz & Ingadottirsupranote 118.

205 geeP. Szasz, ‘UN Forces and International Humanitaan’, in M.N. Schmitt (ed.)|nternational Law Across
the SpectruniNewport, Naval War College, 2000), pp. 507-537.

2% gee Szasz & Ingadottirsupra note 118 (note that Szasz states that he basisatfsiertion on personal
conversations during his work in the UN Office aédal Affairs and that the information has not beeblished
though it is not confidential).

207 5eeUNSC Res. 827, 25 May 1993 (establishing the ICTHYSC Res. 955, 8 November 1994 (establishing the
ICTR); and Szasz & Ingadottisupranote 118.

208 Article VI, § 23 Immunities Conventiosupranote 132; P.H.F. Bekker, ‘International Decisiorgality of Use
of Force)’, Vol. 93A.J.1.L.1999, p. 921.



waiver because “[p]rivileges and immunities arentgd to experts in the interests of the United
Nations and not for the personal benefit of theviddals themselves®® Again it is helpful to
recall that “theraison d’étreof privileges and immunities of international angaations is their
functional necessitytheir existence is necessary for the indepenereaicise of its functions by
an international organizatios*°

Perhaps it goes without saying, but the waivemwhunities must be express and voluntaty,
despite that fact that the Immunities Conventiorsdoot specifically require these conditions.
One author argues that “[it is not clear exactlgatvwould constitute an express waiver of
immunity by an international organization underemtional law, though an implied waiver,
inferred from conduct, may never be maintained regiathe U.N., or most international
organizations, in a municipal couft*?

In addition, it is important to note that the authoto waive immunity of an expert, for whom
the underlying immunity is accepted, is in the esole competence of the Secretary-General “in
his opinion” since that power is specifically resmt for him under the Immunities
Conventiort®® Thus, there is the potential for a strange sitmatvhere the Security Council or a
SOFA orders immunities and the Secretary-Genertainpially waives them.

If the Secretary-General makes a determinationtiigaacts are “official” and thus immune, then
the Secretary-General has the further exclusivghtriand duty” to determine whether the
immunity should be waived based on weighing theartgnce of not impeding the course of
justicé'* and not prejudicing the interests of the Unitedidies2*°

In terms of the “duty” to waive, the Secretary-Geahenay not have discretion in some cases.
The Government of Costa Rica in tBeamaraswamyase submitted that the duty of waiver is
not enforceable because of the subjective natutkeoflanguage of the Conventiori.However,

some authorities believe that the Secretary-Gerasla duty, perhaps a binding duty, not only

209 ¢ 23 Immunities Conventiosppranote 132; Szasz & Ingadottsupranote 118. SeBongiorno,supranote 129
(arguing that the immunity is that of the orgarimatto waive or not, it is not an immunity of ardinidual) (citing
Brower, supranote 156, p. 26). Note that the diplomatic immunifythe Secretary-General himself is also not for
his personal benefit and may be waived by resalutibthe Security Council. See § Mmunities Convention,
supranote 132.

219 gchermers & Blokkersupranote 8, § 324 (citingvlazilu case supranote 152, §§ 44-55); ECJ, Case C-2/88,
Zwartveld and otherOrder of the Court, 13 July 1990, §§ 19-23.

2! See Bongiornasupranote 129.

212 |d. (also discussing the unclear nature of generabapmces, agreements to arbitrate, estoppel, andaitce
policies against certain claims, as per internafimrganisations appearing in lawsuits). Also see Mendaro v.
World Bank 717 F. 2d 610, 617 (D.C. Cir., US, 1983) (notthgt “[ulnder national and international law, [an
international organisation's] waivers of immunityush generally be expressly stated ... The requinéroé an
express waiver suggests that courts should betagiuto find that an international organization hasdvertently
waived immunity”).

213 5ee Article VI, § 23mmunities Conventionsupranote 132.

214 See Articles V-VI, §§ 20, 2Bnmunities Conventiorsupranote 132. It is interesting to note that the alitjdo
waive immunity is similarly phrased as a “duty” Article V, § 16 of the Convention on the Privilegaad
Immunities of the Specialized Agencies, New Yori, ovember 1947, 38).N.T.S.261. Also seeSzasz &
Ingadottir,supranote 118.

Z5gee Articles V-VI, §§ 20, 2Bnmunities Conventiorsupranote 132. Also se€an,supranote 124.

216 geeCumaraswamygase supranote 164, Written Comments of the Government oft€&ca, p. 8 (arguing that
the application of a subjective standard renddnedSecretary-General's waiver decisions non-jadtie).



to consider a waiver but also to actually grantaaver in some casés’ despite the Secretary-
General’'s exclusive competence in the area. Evereitlo not accept the argument that serious
violations of international law could potentiallyaify as official acts, there is discussion that a
grave violation of this nature might require theci®¢ary-General to waive immuniti&%.
Examples of such cases might be serious violatiohdiwuman rights, humanitarian law,
international criminal law, ojus cogengperemptory rules of international law, as mentioned
above?*? but there is no reason to believe that this sisbihaustive. Frederick Rawski notes that
a refusal to waive immunities might be a violatiohinternational law itself since this very
situation was mentioned in the Working Paper sueehiby Japan during the discussions of the
Chemical Weapons Conventi6ff. Rawski also notes that the refusal of many nattorextend
blanket immunity to UN peacekeeping troops fromjtlresdiction of the ICC also shows a lack
of willingness to grant immunities when there ageicus violation$”! He concludes that even
though there is no specific statement from the &acy-General that a waiver would ever be
mandatory, statements by the Secretary-GeneralGameral Assembly suggest that refusal to
waive immunities covering serious breaches of mgg#onal law would violate Sections 20 and
23 of the Immunities Conventidh? Furthermore, Brower believes that, notwithstandine
above, the UN would have a moral duty to act indyéath and waive immunity if it was not
necessary for the independent exercise of the fiMstions®?®

Just as we can question whether the Secretary-@engeterminations are subject to review, we
can also question whether the refusal to waive imiti@s is similarly subject to review. The UN
Office of Legal Affairs has found that in its opimi the ICJ may review waiver decisiocis.
However, Rawski opines that reversal by the ICdnbkkely given the Court’s holding in the
Cumaraswamygase’> Szasz and Ingadottir also argue that the Genesserbly could limit the
authority of the Secretary-General to either findmunities applicable or waive those
immunities, since the General Assembly was theaauththe Immunities Conventidi® If we

do find that the Secretary-General has a duty t@enianmunities in certain cases, then we might

217 seeBrower, supranote 156; Rawskiupranote 115.
218 5ee Rawskisupranote 115.

219 geeid., p. 111. There is however one instance of a famkaiver of the immunities accruing under the
Immunities Convention, apparently removed from ®ecretary-General's discretion, where the Inteomati
Criminal Court seeks to assert jurisdiction overirgividual alleged to be criminally responsible fane of the
crimes over which the ICC has jurisdiction but wbble immune under the Immunities Convention. Seiele 19
Negotiated Relationship Agreement Between the mat@wnal Criminal Court and the United Nations, Néark, 4
October 2004, ICC Doc. ICC-ASP/3/Res.1.

220 see Rawskisupra note 115 (citing JaparPrivileges and Immunities of the Organization amtbplectors
working paper, UN Doc. BWC/AD HOC GROUP/WP.52, 26Mdmber — 8 December 1995).

22! Seeid. (citing J. Dao, ‘Solitaire: One Nation Plays thee& Game Alone’New York Times7 July 2002, § 4, p.
1).

22 3e6id., p. 114.

223 SeeBrower, supranote 156.

224 gee Cumaraswamycase, supra note 164, Oral Statement of the UN, § 59, and ‘hitStatement of the
Government of the Federal Republic of Germany (yimgl the ICJ’s power to review); RawskiJpranote 115, p.
112; and Browersupranote 156, pp. 30-31.

225 seeRawski,supranote 115.
226 See Szasz & Ingadottsupranote 118.



consider that some review mechanism must exishtoree this duty to elevate it from a moral
duty to an enforceable one.

In sum, we have seen that the accrual of immunitieeemed peace support personnel based on
expert status is by no means as clear or autoragtimany have suggested. It depends on
deliberate and specific designations and findingisich are themselves subject to forms of
review.

4. The Convention on the Safety of United Natiomd Associated Personnel

In addition to the Immunities Convention, UN pensehalso benefit from the Safety Convention
to a limited degre&’ The intention of this Convention was to provide fiootections for troops
from attack or other mistreatment by criminalizisgch treatment. Originally, attacks on UN
personnel were accidental, whereas increasingly ahe intentionaf?® The underlying problem

is the perceived gap in international humanitaféam between belligerents engaging in armed
conflict and UN personnel attempting to resolveitaasion, and the need to ensure Geneva
Conventions protection for UN personfi&l.As observed previously, due to the existence of
armed conflict, non-consensual UN peacekeepingiies could be understood to be belligerent
and as such the troops would be privileged to feyid entitled to POW status upon capture.
However, as the UN maintains that forces under adai@ are not belligerents, and with the
increase in UN operations in number and in scopeoaipetence, it was felt that a convention
providing for some protections was neces$atywithout such a convention, there are two
possible approaches to prosecution for attacks Mrp&rsonnel: prosecution by the local courts
(although the very reason for the UN troop presenight be the failure of State institutions) or
prosecution by an international criminal court (grhidid not exist at the time so having now
been established might allay some fears for thel)féeThe Safety Convention does not, in
specific terms, address immunities, but, similartihe discussion in the section above in
international humanitarian law, suggests comparpimections that provide for a similar status.
Many of the Member States of the UN have accedethdoSafety Convention, although far
fewer than have signed the Immunities Convertidn.

A. Operations and Individuals Covered by the SafetyConvention

In order to fall under the Convention, the operatimust have been “established by the
competent organ of the United Nations in accordavitte the Charter of the United Nations and

227 seeSafety Conventiorsupranote 6.
228 Seeid.
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conducted under United Nations authority and céhfd The precise language thus
“specifically excludes protection for personneltmapating in U.N. authorized operations, i.e.,
not under U.N. authority and control, that are eartdd by Member States independent of
directed operations®™* Additionally, operations conducted by “groups oémiber states, or by
regional organizations, are [similarly] excludéd®.This provision excludes quite a number of
important operations. “Since the U.N. does notehigsr own military force, it is likely in a crisis
situation — when protection is needed the mostatttie Security Council may chose the option
of authorized multinational operations to precenleatied og)erationsa’36 and such troops would
not be covered by the Safety Convention. Greenwmes?3’

Had the Safety Convention been in force at the (tithe coalition operation in Kuwait and the French
operation in Rwanda, both of which were authoribgdhe United Nations Security Council but operated
under the control of national authorities, wouldvéndallen outside its scope. The same is true ef th
operation conducted in Liberia by the regional aigation ECOWAS.

However others have argued tHat:

The Convention would also cover operations suckhas undertaken by the U.S.-led Multinational Force
(MNF) in Haiti because that force waathorizedunder a Security Council mandate, andlihikagebetween
the MNF and the UN personnel who were part of tthMIH is established in relevant resolutions of the
Council, such as SCRes. 940 (July 31, 1994).

This latter interpretation seems difficult to surstaAn operation with “authorisation” by and
“linkage” to the UN seems on its face a far moreeratated relationship than an operation
“conducted under United Natiomsithority and contrdl?* The former suggests that the action
is excused from the general prohibition on the afstorce and has some coordination with the
UN, whereas the latter suggests something altogdifierent, the ability of the UN to command
and direct. Thus, operations without the abilitytleé UN to command and direct appear to fall
outside the Safety Convention.

In addition to this significant limitation, a quigling operation must have been established “for
the purpose of maintaining or restoring internatlopeace and securit¢®® This requirement
appears to be a way of invoking the Security Cdism@ompetence, though the General
Assembly is also similarly competent. However, witha direct reference to a resolution by the
Security Council, we are left to wonder if the Saf€onvention purposefully or literally
contemplates a different standard. Perhaps it pvavides some review of whether an operation
was indeed established for the purpose of maimtgimr restoring international peace and
security. Some authors have flatly stated thats“[ajaintenance of international peace and
security is the jurisdictional basis of all actiobg the Security Council, this means tlit

233 Article | (c) Safety Conventiorsupranote 6.
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%7 Greenwoodsupranote 235 (citing UNSC Res. 929, 22 June 1994 (aising the French operation in Rwanda
which was conducted under national command andentisely separate from the UN operation); UNSC R&8,
29 November 1990 (authorising the coalition operatn Kuwait)).

238 Bloom, supranote 229, footnote 10 (emphasis added).
239 Article | (c) Safety Conventiorsupranote 6 (emphasis added).
240 Article 1 (c) (i) Safety Conventiorsupranote 6.



operations authorized by the Security Council ateraatically covered, including peacekeeping
and peace enforcement operatiofis'This is not so easy a statement to make withaditext
reference. Sharp proposes a more restricted reégigguing that the reference to maintaining
or restoring international peace and security meiwag “[b]y its own terms, the Safety
Convention clearly does not offer any protectiomtd.N. humanitarian operation authorized by
the Security Council under its Chapter VI authortyby the General Assembl$*? but covers
Chapter VIl actions. This statement cannot be gecdepecause the distinction between Chapters
VI and VIl is not the maintenance or restoratiorimeérnational peace and security, but the type
of measures used, non-coercive or coercive. TharrBgdCouncil could, in the interests of
international peace and security, invoke non-ceerchumanitarian, peace support measures
under Chapter VI. It is difficult to accept thaettrafters of the Convention deliberately failed to
provide protections for potentially unarmed missiott would seem that the only certain way to
ensure coverage under this Convention would betHerorgan authorizing the operation to
invoke international peace and security as thefication for its action, have some legal basis
for acting on this issue, and have an arguabld legsition that international peace and justice
are at stake.

Operations that are not established for the purpbsaaintaining or restoring international peace
and security might still qualify if “the Securityd@ncil or the General Assembly ... [declares],
for the purposes of this Convention, that therestexan exceptional risk to the safety of the
personnel participating in the operatidfi®*important to note is that a positive declaratiérisk

is required** One difficultly though is that the Safety Convemtidoes not clearly address
operations that integrate several functions, peakerg, peace-keeping, as well as nation
building and rule of law consulting, and so%nAs this article is concerned with the immunities
of armed troops patrticipating in the full spectrofmpeace support operations including the use
of force, we may be facing a situation in whichfeliing actors within a single, integrated
operation might benefit from differing degrees aofimunity depending on their mandate,
mission, and operating procedures.

A further confusion is that the Convention excludayg “United Nations operation authorized by
the Security Council as an enforcement action u@epter VII of the Charter of the United
Nations in which any of the personnel are engagetbenbatants against organized armed forces
and to which the law of international armed confiipplies”**® As an initial aside, this provision
lends support to the argument that forces undeNariandate could qualify as combatants and
be held to international humanitarian law, a positihe UN rejects. Sharp has observed that this
provision effectively “excludes the application tfe Safety Convention for most modern
Chapter VIl operations®’’ Two questions arise from this provision: the natof “enforcement
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actions” and “combatant statu&® The latter has already been discussed generadigaf@ing
the former, Sharp has notéd’

An Agenda for Peace defines situations where tleir@g Council authorizes military action in respento
outright aggression, imminent or actual, with fareeade available to it on a permanent basis undalé\

43 of the Charter as peace-enforcement. Due tdaitie of standardized terminology in the internasion
community, however, the term ‘enforcement actions lbeen applied to Security Council decisions that
authorize coercive peace-keeping. For example, theecretary-General of the United Nations reféto
Chapter VIl actions ‘to create conditions for huitaman relief operations in Somalia and Rwanda’ as
enforcement actions. In practice, therefore, whatttutes an enforcement action is not clear.

Such designation thus may not contemplate all Gnaft operations.

In sum, the operations covered do not appear tallli@ecurity Council Chapter VII actions or
even limited to any Chapter VII actions. The sctp is potentially wide, though, is narrowed
by the other conditions. First, the UN must be utharity and control the troops. Second, the
operation must have a peace and security objediivied, the personnel cannot be enforcement
personnel or combatants. We are left to wonder whatations are covered. In addition to these
problems, the Safety Convention has even furthditiadal limitations.

Moving from the type of operation to the particuiladividuals covered, the Safety Convention
covers a wide variety of persons, including “[pters engaged or deplog/ed ... as members of the
military, police or civilian components of a Unitéthtions operation®® such as “members of
[UNPROFOR], the United Nations Mission in Haiti (WMH) and the United Nations
Assistance Mission for Rwanda (UNAMIR3® and “[o]ther officials and Experts on Mission of

the United Nations ... who are present in an officagbacity”?>>

It also covers “Associated Personnel” who are ‘fipd@s assigned by a Government or an
intergovernmental organization with the agreemehtth®@ competent organ of the United
Nations”?*® “[plersons engaged by the Secretary-General of Wnéited Nations or by a
specialized agency’®* and “[plersons deployed by a humanitarian non-guvental
organization or agency under an agreement witlSeeetary-Generaf® such as “forces of the
North Atlantic Treaty Organization (NATO) asked tassist UNPROFOR in Bosnhia-
Hercegovina, the Multinational Force assisting UMMand US assistance under [UNITAET®

The last of these is questionable since the USygihdnaving signed the Safety Convention and
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submitted it to the Senate, has never ratifiednii adopted it into US la®’ Christopher
Greenwood, though, clarifies that®
NATO air crews involved in support of [UNPROFOR]duid be covered], as they were persons assigned by
a government with the agreement of the competegaroof the United Nations to carry out activitiesla
support the fulfillment of UNPROFOR's mandate, rthatanding that they operated under NATO
command and control. In contrast, the personnéh@Multi-National Implementation Force (IFOR), whi

took over responsibility from UNPROFOR in Bosniareggovina under the terms of the Dayton Peace
Agreement, would not be covered, because IFOR dotesperate under United Nations’ control.

During the drafting process, the US had proposembt@r US military personnel merely serving
in connection with the UN rather than serving und#¥ command and control, but this
suggestion was rejected, so we may consider imngr the Safety Convention as not
contemz%ating such a wide scope and perhaps mterlly requiring UN command and
control:

B. Obligation to Conclude a SOFA

Article IV of the Safety Convention requires theitdd Nations to conclude a SOFA with the
host State specifying the particular “privilegesdammunities for military and police
components of the operation” as soon as posSiblmyt does not then provide for the exercise of
jurisdiction in the absence of a SOFA. The Safepn¥ention does requires the immediate
release of any personnel captuf€dsuggesting that the host State does not exerdjadieative

or enforcement jurisdiction; however, the Convemtidso requires the personnel to “respect” the
laws of host and transit Stat&$,a possible provision of prescriptive jurisdictifor the host
State, but neither is explicitly so.

We can look to the drafting history of the Safetyn@ention for some insight into this silence.
Steven J. Lepper, one of the members of the UiStates Delegation to the United Nations Ad
Hoc Conference on the Protection of United NatiBassonnel has written extensively about the
drafting history of the Safety Conventi?i.Lepper writes that®

[tlo deal with that probability [that a SOFA woulwt be in place], Canada proposed in the final fiadr
negotiations a provision to be included as a sequewdgraph in Article 4 that would provide interim
protection for members of the military componentdfN operation ... Although it attracted broad suppo
this provision was not adopted ... Not only was #itlamong the flurry of last minute proposals thed o

be rejected only because there was not sufficiemd temaining to consider them fully, it also enctaued
some opposition from delegations that consideredh suproposal an assault on their sovereignty ..e Th
issue of nonsending State jurisdiction, particylanl the absence of a SOFA, is an issue the UrStates

%7 See Senate Treaty Doc. 107-1 (signed by the US9obecember 1994, submitted to the Senate on 3adanu
2001).
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and other like-minded troop contributors ought éamsider addressing in an understanding or othesratnt
at ratification.

In the end, the parties to the Safety Conventiahndit supplement it with an understanding at
ratification, thus the result is unclear. Firstncg the Canadian delegation proposed the
provisions, it must have believed that such a [@ioni was necessary in order for the Convention
to have that effect. Second, since the Canadigpoged was not adopted, we might understand
that the other negotiating parties did not agred the sending State should retain exclusive
jurisdiction, at least insofar as this Conventionvides. At the very least, the omission of the
provision might have been unintentional in whickeave are still left with the vague language
we have. Subsequent State practice might clarififar®aunder customary international law but
not necessarily under the Convention. As statethendiscussion above, the State waiver of its
jurisdiction should be either in explicit, unambigis treaty language or very clearly implied by
consent, for example, by permitting foreign trodpsenter the State’s territory. If a clear
statement of consent to waive jurisdiction is lagkithen we must be especially careful against
presuming it.

5. Security Council Resolutions

Some authors have argued that, for example, wHatate refuses to waive its jurisdiction or is
incapable of waiving its jurisdiction, Chapter \fitovides a suitable alternative for imposing the
Model UN SOFA® pending conclusion of a permanent SOFA or otherwisdering

immunities®® The difficulties with this argument are whethee tBecurity Council has these
powers, whether an agreement imposed in this fashiould be enforceable, and what the

consequences of violating this Security Councikonsould be.

Essentially the argument in favour of the powethef Security Council is that under Article 25
of the Charter, the Member States have agreed dcefd and carry out the decisions of the
Security Council®®’ The ICJ has ruled that the UN “must be deemedatee those powers
which, though not expressly provided in the Chareme conferred upon it by necessary
implication as being essential to the performancésoduties”?®® including, for example, the
implied power to create and organize peacekeemnge$, and require the Member States to
contribute to their expensé¥. Since immunities are necessary for the successfilof force,
then the Security Council must be deemed to hagdwer to grant them. Under Article 105,
the Member States must accept this grant and catryhe decision of the Security Council by
recognizing the immunities even for peacekeepeesatimg without consent of the host Stfte.

First, the argument above presents a few diffiesltiegarding necessity and its implications.
Finding implied powers is an accepted method butrwest wonder if implied powers can flow

from other implied powers. Th€ertain Expensesase could be read to suggest that implied
powers might flow from other implied powers; howevia that case, the expenses were not a
qguestion of an implied power but rather whether ¢éxpenses incurred could be considered
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expenses of the UN and thus payable by the Memiag¢esS If the UN has the implied power to
authorize peacekeepers, it is not a further impieder that UN expenses are payable by the
membership. Whether the Security Council has th@i@d power to order immunities because it
has the implied power to create peacekeepers ielgndifferent. We are not arguing whether
immunities are an implied consequence of authayigeacekeepers, but rather whether the
Security Council has the implied power to order inmities because it has the implied power to
authorize peacekeepers. Such a conclusion thatlydoaplied powers are permissible might
then lead us to conclude that if no State agreecbimtribute forces to an action, the Security
Council must have the implied power to order cdmition or conscription because it was
necessary to accomplish the goal.

Also the argument about necessity implying the poagsumes that immunities granted by the
Security Council are necessary and essential t@én®rmance of a peace support operation.
We can differ over the degree of necessity formaplied power in close cases, but it is difficult
to see how a blanket power to grant immunity fromgal process is always essential or
necessary’’ We might consider that there could be situationswihich immunities (or
comparable protections) were not necessary, ditbeause they were available from other legal
sources such as State immunity or internationaldmitarian law, or because the circumstances
of the operation did not demand immunities in ortdeavoid interference, such as a failed State
lacking in any government organs able to prosedeiteased another way, could the Security
Council authorize and conduct a peace support tperaithout the troops being immune from
legal process in addition to protections alreadgterg based on State immunity or international
humanitarian law?

The most common argument in favour of the necessitimmunities is generally made as
follows: “In order to ensure the independent exsaa@f the functions of a peace-keeping force, it
is essential that its members enjoy immunity frewe jurisdiction of the host State. Such a policy
makes easier a decision by UN Member States tolstimops”?’? It is a very weak argument
that the degree of difficulty in securing troopsstrve provides a legal source of authority for
the Security Council to unilaterally order immuegi Surely many operations of the UN might
be made significantly easier if the Security Couhed enhanced powers, such as the authority
to order increased contributions from the Membertest, but we would hesitate to conclude as
such. Based on the above, we could argue thataerg of the Security Council do not include
a necessary and implied power to grant special inities but rather a narrow necessary and
implied power to authorize what would otherwiseabeunlawful use of forcé&?

21 1n interpreting the term “necessary” here, we rhiginsider the case of Trgyve Lie’s chauffeur, ¥ésstchester
County v. Ranollo, supraote 130, and the policy observation by SchermeBldkker that grants of immunities,
from an entity that does have power to grant anumity, should be interpreted very narrowly and,res@re so in
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However, if we concluded that the Security Courtid have a necessary power to order
immunities, there are some important considerati@re objection is that, if it is correct, the
power of the Security Council to order immunitias,an implied and necessary power under the
Charter, might only apply to UN officials since yhare the only persons mentioned under the
Charter as holding immunity, and, as discussed @ljmeacekeepers authorized by the UN have
never been considered UN officials. If they couéddonsidered officials, the third paragraph of
Article 105 contemplates that the General Assernbihe UN “may propose conventions to the
Members of the United Nations” that would spechg hature of the necessary immunities UN
officials enjoy?’* Since the General Assembly has proposed a coovertiat details
immunities, specifically the Immunities Conventidiscussed above, and that Convention omits
mention of peacekeepers, we might conclude thaCtieerter provision remains applicable and
that the lack of a convention on point preventsfragn finding immunities in analogies,
notwithstanding the fact that peacekeeping actioad not yet evolved at the time of the
Convention. It has been observed that the Immun{@ienvention was the General Assembly’s
effort to detail the extent of Article 135° It seems unlikely that this provision requirest tve
find that there are no immunities without a conie@mt but it might negatively pre-empt a
finding of immunities,i.e. require us to conclude that it is simply unsettdess and until the
General Assembly proposes a treaty providing fer ithmunities of peacekeeping personnel.
Again, Schermers’ and Blokker’s words presumingragjammunities come to mind. In the case
of the immunities of peacekeepers, it is suggestatithe Charter provision might demand that
immunities, as distinct from other topics, can obé/found in the four corners of a convention
or SOFAZ™

In the alternative, the Security Council could i to order the application of a SOFA. The
difficulty with this argument is that if the SecdyriCouncil can force consent of the State to a
SOFA against its will, then it renders “construetisonsent” farcical. The Vienna Convention on
Treaties very clearly demands that State consentémational agreement while under threat of
force is always rendered vaiff. It is unclear whether Security Council Resolutiomsst comply
with the Vienna Convention. However, in the casa@mgiosing a SOFA, the SOFA itself would
be interpreted according to the rules expresseithénVienna Convention, and accordingly it
could not be applicable. Thus, this cannot be amge of consent to treaty and considerations
of sovereignty seem to argue against a forcibleashehfior immunities.

On the other hand, if we conclude that there isimplied and necessary power to grant
immunities or order the interim application of tMedel UN SOFA, we must wonder why there
is need for a permanent SOFA. It is interestinghtbe that the Security Council itself has

the territory of a member State by the United Na&isuch as the stationing of a peacekeeping forcéheo
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requested the Secretary-General to conclude SOR&tscontain provisions from the Safety
Convention to protect peace support persofifiéf.indeed, the Security Council could order the
application of immunities, this act suggests tlt Security Council itself may not regard its
prior and future resolutions as alone providing pamable protections. It is acknowledged that
SOFAs contain more provisions that only immunitiast, then the Security Council would order
the conclusion of a SOFA without specifically neggsuch terms.

Even if we concluded contrary to the above that $leeurity Council had these powers, we
might however find that the implied and necessaygr that does exist to order the application
of the Model UN SOFA or immunities was more limitdthn may be supposed: that it is an
implied and necessary power to order interim imrmesior only the temporary application of

the Model UN SOFA. This interpretation would be sigtent with practice and the apparent
opinion of the Security Council regarding its owowgrs. However, in cases where either the
State objects at the outset to the presence gbdroothere is no government or authority with
whom to negotiate a SOFA, we cannot argue thaheatime that the Security Council adopted
its resolution, the immunities or SOFA were meantbe applied purely on an interim basis
pending final negotiations on a SOFA. No permamagotiation on a SOFA could have been
contemplated at that time, so the Security Coumcilld not be acting within the narrow powers

it had.

Regardless of the doubtful legal basis, the Secutibuncil has nonetheless unilaterally
legislated immunities or the application of a SORA& number of cases. Chet Tan has observed
as much in Resolution 1487 regarding the provifiemmmunities of peacekeeping forces as per
the Rome Statute of the IG€ and UN Mission in Kosovo (“UNMIK”), exercising paws
delegated by the Security Council, also ordered umitres, in the form of @e factoSOFA for
armed personnéf? In addition, the Security Council has specificailgered that actors within a
State may not harm UN personA®.Though not a form of immunitper se it is a similar
assertion of protection.

Even if we agree that the Security Council hasptwer to order the application of the Model
UN SOFA on a, more or less, permanent basis, tfieudiy with the application of the Model

UN SOFA is that it does not necessarily provide ifamunities for peacekeepers. One must
recall from the discussion above that the Model 8DIFA only grants expert on mission status

2’8 See§ 5 (a) UNSC Res. 1502, 26 August 199Bdtjuestinghe Secretary-General to seek the inclusion of, and
that host countries include, key provisions of envention on the Safety of United Nations and Aiged
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to a limited group of individuals, not includingnaed military personnel. It would need to be

accompanied by an additional order that peacekseger experts on mission. However, these
orders would be subject to the conditions discusdrEe in the section on experts on mission,
namely, the weakness of the designations of exglatus not coming from the Secretary-
General, the need for the Secretary-General taydats the acts as official and possibly also
necessary, the Secretary-General’s authority arftape obligation to waive immunity in some

cases, and the ability of States to disregard #wefary-General’'s designations for compelling
reasons.

Following the hurdles discussed above, we mightckme that the Security Council cannot
order immunities or the application of the Model BOFA, but if we concluded the opposite,
we are faced with a final difficulty: the releva®tate must honour that resolution and waive its
jurisdiction, or violate its UN obligatiorf§? Again, we must recallhe Schooner Exchangend

the many sources of international law reflecting §ame reasoning, which held that immunity
for foreign troops is in the grant of the Statethé State refused to do so, for example because it
was not consenting to the presence of the troodseapressly stated that it would not accord
them immunity, then the State would be acting ufldly in violation of its obligations to the
UN. Although the State may have breached its iatgwnal obligations, that fact does not then
mean that the troops would necessarily be immuam fadjudicative jurisdictiof®® We can
draw a comparison to the recent case¥ wdufand Kadi before the European Court of Justice
(“ECJ").?®* In the decision, the ECJ held that although theuBg Council resolution

22 \We will omit discussion of the theoretical, butrealistic, option that the State may have to withdfrom the
UN. But see Subandrio, First Deputy Prime Ministeindonesialetter to UN Secretary-Generd0 January 1965
(stating that Indonesia was withdrawing from the)UNN Secretary-Generaletter to SubandripFirst Deputy
Prime Minister of Indonesja26 February 1965 (acknowledging the withdrawal)\. Palar, Ambassador of
Indonesia to the USTelegram to the UN Secretary-Generdl9 September 1966 (stating resumption of
participation); summarized &N, Note on Indonesiattp://www.un.org/members/notes/indonesia.htm
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of custody may have violated international law:re&, Court of Cassation, Criminal Chamliee, Argoud 4 June
1964, 451.L.R. 90; Israel, District Court of Jerusalettorney General of the Government of IsraeEichmann
1961 36l.L.R. 5, affirmed 1962, Supreme Court of Israel, 3&.R. 277; UK, King’'s BenchR. v.O/C Depot
Batallion, RASC Colchester ex parte Elljdt949] 1 All E.R. 373, 376-377, UKgx parte Susanna Scp{l829) 9
B. & C. 446, 109 E.R. 106)S Supreme CourtJnited States vAlvarez-Machain119 L. Ed. 2d 441 (1992) and
Kerr v. lllinois, 119 U.S. 436 (1886); US D.C. CitJnited States vYunis (No. 2)924 F. 2d 1086 (29 January
1991). Also see recognition of the rule at the rimidtional level: Extraordinary Chambers in the G®uof
Cambodia,In re Kaing Guek Eav, alias Dugl®02/14-08-2006, Order of Provisional Detentiof, Bily 2007;
ICTR, Trial Chamber II;The Prosecutor VRwamakuba98-44-T, Decision on the Defence Motion Concegrtime
lllegal Arrest and lllegal Detention of the Accusd@@ December 2000, § 30. Also $2€A, Savarkar Case (Great
Britain v. France) 24 February 1911Reports of International Arbitral AwardXl, pp. 243-255 (holding that, in
case of a mistaken handing over of a fugitive,ghgmo rule of international law requiring retufrthe fugitive and
loss of the State’s jurisdiction over hinfl;awler Incident”, 1860 reported irA.D. McNair, International Law
Opinions (Cambridge, Cambridge University Press, 1956), \Iglp. 78. But se&/ol. 78 A.J.I.L. 1984, p. 207
(reporting Canadian protest to US kidnapping oftfug in Canada and return to the US); UK Houséands,R. v.
Horseferry Road Magistrates Court ex parte Benrf@@94] 1 AC 42 (holding the opposite: no jurigtia when
abduction unlawful); New Zealand Court of AppeRl,v. Hartley [1978] 2 N.Z.L.R. 199 (same); South African
Court of AppealS. v.Ebrahim 1991 (2) SA 553 (same).

24 See ECJ, Cases C-402/05 P & C-415/0K&i and Al Barakaat International Foundation Council, et al,
Judgment, 3 September 2008, §8 285-330. AlsoE&e® Court of First Instance, Case T-306/@lsuf and Al
Barakaat International Foundation. Council, et al, Judgment, 21 September 2005 and Case T-31&4ki,v.EU
Council, et al, Judgment, 21 September 2005; ECJ, Case C-402/@&dk v. Council et al, Opinion of the



established a binding international obligationled Member States to the UN, the municipal law
measures implemented to put the resolution intecefinternally could not violate European
human rights norm&> Thus, the effect of the Security Council resolntio municipal law was
stricken because it violated European noffisAlthough it remains to be seen whether the
Security Council will formally find that this judgent is a breach of European obligations to the
UN, if such a breach is found, it cannot mean thahicipal law measures governing immunities
have been enacted by the Security Council diréathgunicipal law?®’

6. Customary International Law and the Model UN 80F

We might also consider whether the consistent meadf granting immunity to forces under a
UN mandate, including the application of the terafisthe Model UN SOFA even when no
SOFA has been undertaken, amginio juris on point, has established a customary norm of
international law such that, notwithstanding comséoreign forces under a UN mandate are
immune from local jurisdiction. Some authorities;luding the UN, naturally, have asserted that
the Model UN SOFA is a part of customary internagidaw?®® Of course, the UN’s opinion on
the matter may amount to an expressioomhio juris but not State practic&’

The first difficulty in assessing whether the ModdN SOFA applies under customary
international law is the lack of practice and reléaexpressions afpinio juris. Although there is
considerable practice of the negotiation and ages¢imn a SOFA with substantial similarities to
the Model UN SOFA, those cases are primarily omewlhich the State has consented to the

Advocate General, 16 January 2008; ECJ, Case M8 I5Al Barakaat International Foundation Council et al,
Opinion of the Advocate General, 23 January 2008.

285 gedid.
286 geeid.

287 |n addition to this interpretation that violatiagrule of the UN only results in responsibilityttat organisation,
not the automatic enactment of the rule at issueunicipal law, we must also remind ourselves thatimmunities

of UN peacekeepers, if any, are the immunitieshef WN not of the individuals concerned. Smngiorno,supra
note 129 (citing Browersupranote 156, p. 26). As such, prosecution of the iiddials would result in a violation
of the right, if any, of the UN, not the rightstbie individuals. SeéCJ, Case concerning Avena and Other Mexican
Nationals (Mexico v. United States of Amerjcad) March 2004|.C.J. Rep.2004, p. 12 (holding that the Vienna
Convention on Consular Relations created a riglivéen States for consular notification when natenaere
detained, or review and reconsideration of indigldztases where consular notification was not given)

28 5eeUN Secretary-GeneraGomprehensive Review of the Whole Question of Reapig Operations in All
Their Aspects, Model Agreement Between the Unitaiods and Member States Contributing Personnel and
Equipment to United Nations OperatigndN Doc. A/46/185, 23 May 1991; L. Sucharipa-Behm, ‘Peace-
Keeping Operations of the United Nations’, in FJd€& L. Sucharipa-Behrmann (edsThe United Nations: Law
and Practice(The Hague, Kluwer Law International, 2001), p. 180arp,supranote 33; and Bowetsupranote
103, p. 437 (“It now seems to be accepted, deggitasional statements to the contrary, that vigifiorces
generally are subject to the exercise of concurecentinal jurisdiction not only of the authoritied the forces to
which they belong but also of the host State ... ndther hand, however, agreements concluded bynited
Nations with Egypt, Lebanon, and the Congo provittet the members of the Force are subject to xbRisive
criminal jurisdiction of the participating State’Also seelLepper,supranote 191, pp. 415-416 (noting the US
perspective that troop-contributing nations to a@br VII action retain exclusive jurisdiction ovéreir troops
abroad, even in the absence of a SOFA; notingith&hapter VI operations concurrent jurisdictionyniee more
appropriate).

289 gee ICJLegality of the Threat or Use of Nuclear Weapdhsduly 1996/.C.J. Rep.1996, p. 226, § 73 (but note
that the ICJ only considered that a UN General Adg Resolution might expresginio juris, it did not rule on a
Secretariat report).



presence of troops under a UN mandate. Situatidrevevthere is no consent are, however, a
very different situation. It is crucial that we grdonsider cases for expressionsopfnio juris
where there is a lack of consent because of thquennature of the legal opinion that the
obligation to grant immunities is binding. The siion of granting immunities to individuals
present without consent is so unusual th@hio juris would be similarly unique and cannot be
found in analogy. We will need evidence that Staldsch had either refused to consent to the
presence of troops or were unable to consent o gihesence, nonetheless treated the troops in
their territories under the terms of the Model UGF\ or as otherwise immune, as if they were
under a binding international obligation to do so.

The first difficulty is that the cases of non-conseal operations are very few in number to date
and only very recently undertakéf{ Although there is no established time frame necg<sa
custom to fornf>* there is agreement that the practice apithio juris must be “widespread and
consistent?® This lack of practice alone may be determinative.

Secondly, if we could find evidence that a State pr@vided some protections to troops under a
UN mandate who were present on its territory withibel consent, we must take care not to
confuse expressions afpinio juris of the applicability of the Model UN SOFA or other
immunities unique to peacekeepers with the norpglieation of international humanitarian law
obligations. This interpretation opinio jurisis a particularly difficult task in these casescsima
State that has not consented to the presenceapstimost likely consequentially classifies those
troops as belligerents and probably attacks thererGhat there is no clear determination under
international law that such troops are not to lasgfied as such, we cannot argue that the State
is precluded from classifying them as such. Suaksification most likely obscures our ability to
find opinio juris on point. In fact, our analysis might consider ttiz¢ only widespread and
consistent practice in existence is that Statesnsavhich non-consensual operations were
undertaken generally react by undertaking militacyion against the troops authorized by the
UN. They clearly do not regard the troops as ptete@nd also clearly regard the troops as
engaging in armed conflict.

Furthermore, it seems difficult to findpinio juris that the designation of expert on mission
provided in the Model UN SOFA, without the affirmat act of the Secretary-General, exists
under customary international law when the UN hegressed reluctance to use the expert
designation method for granting immunities for pE@Eping troops in the futufé® The custom
that may have developed, if at all, might be inofavof the application of the Model UN SOFA,
absent the provisions on designation of expert msion status. It also bears repeating that, even

290 5eeUNSC Res. 794, 3 December 1992 (regarding Somali)SC Res. 814, 26 March 1993 (same); UNSC
Res. 940, 31 July 1994 (regarding Haiti); and UNBEs. 1031, 13 December 1995 (regarding Bosnia and
Herzegovina).

291 5eelCJ, North Sea Continental Shéfase (Federal Republic of Germany v. Denma2k) February 1969,C.J.
Rep.1969, p. 13, 8 27; ICL;ase concerning th€ontinental Shelf (Libya v. Malta June 1985,C.J. Rep.1985,
p. 13, § 27; ICIMilitary and Paramilitary Activities in and againdlicaragua (Nicaragua v. US)Merits,
Judgment, 27 June 1986C.J. Repl1986, p. 14, 88 183, 2(fereinafteMNicaragua casp

22 geee.g. H. Thirlway, ‘The Sources of International L'aim M. Evans (ed.)|nternational Law(Oxford, Oxford
University Press, 2006), p. 122 (also noting ttighé& position appears to be that in a field of\agt in which there
has not yet been any opportunity for State practivere is no customary law in existence”). Alse Bcaragua
case supranote 291, p. 14, 8§ 184, 188 (implicitly rejectithg “instant” custom theory).

293 Seel epper,supranote 191.



if the Model UN SOFA terms on expert status aralinig as a matter of customary international
law, then any immunities granted are subject towkaknesses of that provision, including the
fact that military personnel are not covefétithe need to designate the acts as official and
necessary, the authority and obligation to waivenunity, and the ability of States to disregard
immunity for compelling reasons.

In the numerous cases discussed above in the semidState immunity, the conclusion was
reached that even in cases where the State codderitee presence of foreign troops on its soil,
but retained jurisdiction for certain classes afes, troops could be charged with crimes under
local law. It seems to be a hard argument thatises where the State has not consented to the
presence of troops in its territory, that they dolé entirely immune for their acts; however, we
must discuss the particular case of when those¢r@oit on the blue helmet and whether that
changes the situation under international custori@ary Turning to customary international law
generally as a source of immunities, here we atsb donsistent practice lacking. One notable
case where a State has found that there is nomasgdnternational norm obliging it to provide
immunities of the kind that would be found in a OB the so-called “PLO casé® In this
case, an officer of the armed forces of Senegal whse participating in the United Nations
Interim Force in Lebanon (“UNIFIL”) operation wasetd on suspicion of providing arms to the
Palestine Liberation Organization. The District @af Haifa found that Israel had admitted the
individual to its territory as a tourist, not a\pleged member of forc€€® The individual argued
that there was a customary norm of international taquiring immunity for members of
peacekeeping forces, but the court disagreed tiwt a norm could be fourfd” Among other
sources, it relied on the statement by lan Browfifle

By analogy with the privileges and immunities aciaat to diplomats, the requisite privileges and imities
in respect of the territorial jurisdiction of hagtates are provided for but in this context onkihsis of treaty
and not customary law. There is as yet no customéeysupporting international immunities.

Lacking an international agreement by Israel tongienmunity, or at least an “invitation or
consent” to enter the State on such terms, the beld that the officer was not immuff&.

Robert Siekmann has disagreed with the court'srimcarguing that®

In view of the fact that absolute criminal immunéiso applied in the case of UNEF ‘II’ and UNIFlihe
practice must be regarded as sufficiently unifofime question remains whether it is also ‘acceptetha’.
The UN itself has always proceeded on this assemptAs for the host states, the conclusion reaghéue
‘PLO case’ that the existence of a customary lal® which accords absolute immunity to members ef th

294 gee Article VI, § 26Viodel UN SOFA supranote 178. Also seBeid Rep.supranote 159, p. 16; Millersupra
note 188.

295 5eePLO Casesupranote 60 (citingSchooner Exchangsupranote 20:Cheung (Chung Chi) \R., supranote
36). But seeSiekmannsupranote 12, pp. 138-139 (criticising the decision at correctly assessing international
custom on the matter).

29 |d. The courts also found that, in any event, he aictesh off duty capacity.
297 Id.
28|d., p. 208.

29914., pp. 206-207 (“the defendant was not a soldiex military division stationed within the territoof the State
of Israel with the State's permission. This ruleds$ of universal relevance in international lawthe customs of a
country conceding judicial authority over crimesrooitted on her soil are dependent upon agreemeigebn the
host country and the visiting army's country ofjorf).

300 siekmannsupranote 12, p. 153 (internal citations omitted).



national contingents of UN peace-keeping forcesiotfyet) be assumed would seem to be unjustifide.
reasons that no SOFA’s could be concluded withaesiw UNEF ‘II', UNDOF and UNIFIL had nothing to
do with the question of criminal jurisdiction ofetlstatus of the UN Forces in the host state inrgénthey
were of a purely political character. In the caS&NEF ‘II’, after all, the UN and the host stdtad agreed
to be guided by the UNEF ‘I SOFA and in that of AN the administration of justice by the home ctiyn
was at least tolerated by Lebanon (it did not epetect against the judgmerits situ of the Dutch Army
Mobile Court Martial). The UNTAG SOFA confirms thitrend. Absolute criminal immunity would
therefore seem to have become a rule of internaticustomary law and the same conclusion may berdra
with respect to the rules concerning privileges aind jurisdiction (‘on duty’ immunity).

Siekmann’s argument is ultimately unconvincing. fs the cases of failure to reach an
agreement for UNEF 1l and UNDOF, the “political’asons he claims that prevented an
agreement being reached are stated as foftbs:

The UN tried, in the case of UNEF ‘II’, to concluB®©FA’s with both parties concerned ... Elaraby dhgs$
Egypt refused further negotiations in order to prévisrael from concluding a SOFA with the UN
concerning Egypt’'s own territory ... Comay says, be bther hand, with regard to SOFA'’s for UNEF ‘I’
and UNDOF, that no agreement could be reached wmng@ other things, the application of Israeli
legislation. Egypt and Syria (UNDOF) did not, aating to Comay, wish to conclude a SOFA becausg the
wished to emphasize the temporary nature of thegpkaeping forces.

The reason for the failure of those States to emtech SOFA is speculative, but even if we can
accept the report as correctly stating the intérthe parties in not concluding a SOFA, it does
not follow that the States would have agreed toSB&4-A if those concerns were absent. If the
State chooses not to conclude agreements, thewliificult to imagine how this act can express
opinio jurisfor the very obligation the State refused to uralest

In addition, since we are limiting our discussian non-consensual operations, Siekmann’s
argument is largely inapplicable and possibly exgld by State immunity, not a special
immunity regime for peacekeepers. He himself nobhed he was restricting his observations to
operations where the host State had consentec fprésence of troops on its territPg It has
already been acknowledged that consensual opesatimuld very well result in immunities for
peacekeepers, though under the doctrine of Stateumty. As noted above, the restriction to
consensual operations in Siekmann’s analysis skyvigmgts the conclusions we can draw for
non-consensual operations. Regarding the casesdblérance of Lebanon for the Dutch Army
Mobile Court Matrtial, it could very well have bean implied consensual waiver of immunity in
the practice of State immunity and accordingly aotexpression abpinio juris regarding any
customary immunity of non-consensual peacekeemnge$. Important to note is also that the
Netherlands was prosecuting its own troops undeown system of internal military discipline
and justice. The facts certainly suggest that Lebhanay have regarded the situation as one of
State immunity. Silence without any expressed medso the silence is a difficult source of
opinio juris. While we had a difficulty separatingpinio juris in cases with possible parallel
international humanitarian law concerns, we alseeha difficulty separatingpinio juris in
cases of parallel issues of State immunity.

3011d., p. 124, footnote 358 (citing N.A. Elaraby, ‘UNe&tekeeping: The Egyptian Experience’, in H. Wisema
(ed.),Peacekeeping: Appraisals and Propos@témsford, Pergamon Press, 1983), 8p-82 and M. Comay, ‘The
Israeli Experience’, ind., pp. 109-110).

30214d., p. 6 (“The research upon which this book is basas concerned with UN peace-keeping forces ... TRe U
action in Korea was excluded, as it constitute@e@ment action”).



IV. Conclusion

The first general consideration for determining ithenunities that UN peacekeepers enjoy in the
absence of a SOFA is the consent of the host Statevaiver of its jurisdiction under the terms
of State immunity. Although other immunities migsiipplement that consent and waiver, it
remains the most important source. If the waivexiglicit, then we can look to the terms of the
waiver for any conditions narrower that the terragally established by customary international
law, i.e. acts in the course of duty. If the waiver is ireglior only based on the overriding needs
of emergency without explicit terms, then the ugeains established by customary international
law should apply.

If there is no consent to the operation, then Stateunity does not apply and we must look to
other sources of immunity or comparable protectidhe first source would be international
humanitarian law. If a State refuses to conserthéopresence of peacekeepers, but does not
clearly object or enforce that refusal with hos#ab, then we can find that the State has
effectively consented to the presence of the troapsl the rules of State immunity apply.
However, if the peacekeeping troops are attackisgade for purposes approved by the UN or
responding to an armed attack by the territoriateSin an effort to resist the entry or presence of
the troops, then certainly there is no consenté&ir tpresence and they are engaged in armed
conflict. UN-mandated peacekeepers deployed withmitonsent of the host State and engaged
in armed conflict should be regarded as combatagtause the fact of an armed conflict exists.
Therefore, the peacekeepers, although they magrigeted, cannot be charged with crimes for
participating in hostilities (aside from war crimeghey are thus “immune” in that sense.

The next consideration, where the UN is involvedJN law. The UN Charter sets out the basic
principles of immunities for officials but is vagaad it is difficult to derive specific immunities
from it. Furthermore, UN peacekeepers are genenallyegarded as UN officials.

The Immunities Convention is far more precise, liutdoes not apply automatic, blanket
immunity. The Secretary-General must determinetti@person is an expert on mission and that
the acts in question are “official acts” and pehapen that the acts are also necessary. It is
unclear whether the Security Council could act foe Secretary-General in this regard.
However, even if those conclusions are incorréet,determination of expert status, official acts,
and necessity of those acts is subject to judigsiew, including a limited form of judicial
review by the host State. In a situation of nonsamsual operations, surely the host State will
regard judicial review of any claimed immunity angeelling reason to overlook the
determination of immunity by the Secretary-Generahny other body or instrument acting in
his stead. In addition, the Secretary-General cowddre the immunity granted through either
means and might be required to waive the immunitycertain circumstances, and this
determination may also be subject to judicial revie

The Safety Convention is another source, but &e&s practical one for peacekeepers. First, the
only operations that are covered are those wher&bhis in authority and control of the troops,
has a peace and security objective, and the pezbcame not enforcement personnel or
combatants. In any event, the Convention requiresonclusion of a SOFA but omits provision
for the exercise of jurisdiction in the absenceaofSOFA, an omission that is difficult to
overcome considering the negotiating history.



In addition to ordering the application of the estgen mission status, the Security Council could
simply order immunities. However, such an act appé¢a be beyond the Security Council’s
competence as immunities may not be necessary ssehteal to the performance of peace
support operations, in addition to the existingtpctons of State immunity and international
humanitarian law. Even if it was, the Security Calis authority to order immunities might
only extend to UN officials. Furthermore, a refuséla State to comply with an order to waive
its jurisdiction results in a violation of the St&t UN obligations, but does not necessarily mean
that the peacekeepers are immune.

As for the Model UN SOFA, it designates peacekeepsrexperts on mission, but it would not
appear to apply to situations where the State lwachgreed to the treaty. It is unclear whether
the Security Council could order the applicatiorirad Model UN SOFA unilaterally. The SOFA
is a treaty based on the consent of the host Statewithout the consent of the host State, the
Vienna Convention would undoubtedly render it vdid.addition, it is unclear whether the
Model UN SOFA is a part of customary internatiolaav and, if so, could alternatively apply its
provision by force of custom rather than the SeeyeGeneral’s or Security Council’'s positive
act. There is a particular difficulty in assessimpether the Model UN SOFA is a part of
customary international law in situations of nomsensual operations because expressions of
opinio juris on point are both rare and generally obscuredhlkyapplication of international
humanitarian law. Lastly, even if the Model UN SOEAuld apply, it only grants expert on
mission status and thus suffers from the same vesses as the Immunities Convention
discussed above.

Finally, there does not appear to be any internatioustomary law that generally obliges States
to grant immunities to peacekeepers specificaflghéy have refused to do so. Although this
conclusion could be disputed for consensual ogaratit cannot for non-consensual operations.

Through this morass, the immunities of UN personimethe absence of a SOFA, can be found
in parts. Clearly, a SOFA is therefore a practamad recommended step to ensure that personnel
are not detained and forced to argue custom, waiagslication, and the discretion of the
Secretary-General in order to escape prosecutidmeitocal jurisdiction. However, in situations
where a SOFA cannot be undertaken due to emergeserys or resistance by the host State, the
unpleasant conclusion is that troop protection ime patchwork of pieces.

Summary — Résumé — Samenvatting — Zusammenfassundriassunto - Resumen

Summary - Immunities of United Nations Peacekeepelig the Absence of a Status of Forces Agreement

Whether due to a need to act quickly or a lack @frectioning government with whom to negotiate, the often
needs to authorize the deployment of peacekeepetsother peace support personnel without the bepéfa
Status-of-Forces Agreement (“SOFA”). Unless or lutitis initial failure to have a SOFA is later cdréy the
conclusion of a SOFA, the problem arises what imitresnUN-mandated peacekeeping forces may enjayneén
absence of a SOFA.

UN-mandated peacekeeping operations have tradiyobeen present in host States with the consenhefState
involved. The consent of the host State can aet &aiver of its jurisdiction under the terms oft8tammunity. If
the waiver is explicit, then we can look to themerof the waiver for any limitations. If the waivisrimplied or
based on the overriding needs of an emergenciytisitighen the usual terms established by custom#eynational
law should apply.



However, the UN Security Council has taken the diianstep of authorizing the constitution of peamking
forces without the consent of the host Statehdfé is no consent, then State immunity does nayygmd we must
look to other sources of immunity or comparablet@cton. The first source would be internationahfaumitarian
law. If a State refuses to consent to the presefipeacekeepers, but does not clearly object amreafthat refusal
with hostilities, then we can find that the Stase effectively consented to the presence of trappand the rules
of State immunity apply. However, if the peacekegpiroops are attacking a State for purposes apdrby the
UN or responding to an armed attack by the terdat@tate in an effort to resist the entry or preseof the troops,
then certainly there is no consent to their preseand they are engaged in armed conflict. UN-maudat
peacekeepers deployed without the consent of tlsé &tate and engaged in fighting with the Stateulshbe
regarded as combatants because of the fact treataed conflict exists, and thus the law of armeafflad must be
applied. The peacekeepers, although they may beteat, cannot be arrested and charged with commmes for
participating in hostilities. The second sourceuaitection is UN law. The UN Immunities Conventiprovides a
wider scope of immunities than the UN Charter,udahg protections for experts on mission, but thpseections
do not apply automatically. The Secretary-Genenadtndetermine that the person and acts in queat®mmmune,
but those determinations may be subject to limftedhs of judicial review, including judicial reviewy the host
State. The UN Safety Convention is another soufcpratection, but a far less useful one in the cek@&on-
consensual operations because the UN must be trotofithe personnel in order for the Conventiorapply and
the personnel covered may not be combatants. Adudource of protection would be a resolutiontey $ecurity
Council ordering the application of expert on nossstatus specifically or immunities generally, kus arguable
whether such an act is within the Security Couaabmpetence. The last source of immunities woaldustomary
international law. However, it is unclear whethay @ource of immunities exists in customary intéoral law for
non-consensual operations.

Clearly, a SOFA is therefore a practical and recemded step to ensure that personnel are not deétaimkforced
to argue custom, waiver (explicit or implicit), atite exercise of a discretionary power by the Sacyeseneral in
order to escape prosecution in the local jurisdictHowever, in situations where a SOFA cannotrmettaken due
to emergency needs or resistance by the host Sit@ejnpleasant conclusion is that troop protectiomes in a
patchwork of pieces.

Résumé — Immunités des forces de maintien de la gale 'ONU en I'absence d’un accord sur leur statut

La nécessité d’intervenir rapidement ou I'absericeal autorité compétente avec qui négocier amégiémment
I'ONU a autoriser un déploiement de forces de nintle la paixgjeacekeepeyet d’autres membres du personnel
en appui de missions de paix, sans accord suatiet sle leurs forces (SOFA). Dans de telles cstanmces se pose
donc le probléme des immunités dont peuvent béréfies forces mandatées par 'ONU, a moins (ogyiss ce)
gu’un SOFA puisse étre signé par la suite aveat’Bdte, de manieére a remédier a cette lacunalmniti

Les opérations de maintien de la paix sous le ntaddal’ONU sont traditionnellement menées avec le
consentement des Etats hétes ou elles se déroQetie approbation peut confirmer la volonté déat'déte de
renoncer a exercer sa juridiction appliquant alesi regles dd'immunité de I'Etat. Si cette renonciation est
explicite, il importe d’en examiner les modalitdsal’en identifier les limites. Si la renonciati@st implicite ou
fondée sur les conditions d'une situation d’'urgequaeont la primauté, il faudrait alors appliques Imodalités en
vigueur telles que définies par le droit coutumier.

Cependant le Conseil de Sécurité des Nations Unfeanchi une étape importante en autorisant léoa#pent de
troupes de maintien de la paix sans le consentediegntEtat héte. En I'absence de cet accord, ilecype de

immunité de I'état ne peut étre invoqué et il falonc chercher d’autres sources d’'immunité ou ieeption

comparable. Une premiere source pourrait étredi thternational humanitaire. Lorsqu’un état refusautoriser la
présence sur son territoire de forces armées tigpeemais omet de protester ouvertement contredéploiement
ou de conforter son refus par les armes, cet étatire présumé consentant et les régles relaiVeamunité de

I'état sont, a fortiori, applicables. Toutefoisydque de telles forces de maintien de paix attaqueerétat sous le
mandat de 'ONU ou en riposte a une attaque armgeémpar I'état hote afin de tenter de leur interlacces a
son territoire, I'absence de consentement est atasifeste et les forces de maintien de la paireteuvent dés
lors impliquées dans un conflit armé. Les forcassde mandat de 'ONU, déployées sans I'accordédat|hbte, et
impliquées dans un conflit armé avec ce méme é&ataient étre considérées comme des combattante fit

méme du conflit armé et, par conséquent, il faptigper le droit des conflits armés. Cependantesi militaires de
I'ONU peuvent faire I'objet d’'une attaque, par aenils ne peuvent étre arrétés ni méme poursuivisigice pour
des délits de droit commun résultant du seul faitlelr participation aux hostilités. Une deuxieénoeirse de



protection est le droit des Nations Unies. La Caotiee de I'ONU sur les immunités des états préwes
immunités plus larges que la Charte des Nationg4)ni compris la protection des experts en missigdme si
cette protection n’est pas automatique. Il incorabeSecrétaire général de déterminer que la persemnles actes
accomplis bénéficient des immunités requises. Toisteette décision peut faire I'objet de formestreintes de
contréle judiciaire, notamment de la part de I'dtédte. La Convention sur la sécurité du personeel’@NU
représente une troisieme source de protection, épit dle son insuffisance dans le cas d’opératioos n
consensuelles. En effet pour qu’elle soit applieaBONU doit exercer un contréle sur le personié@bloyé et ce
personnel ne peut pas intervenir en tant que cdartiatJne résolution du Conseil de sécurité de LOdNIi impose
I'application du statut spécifique d’expert en riogsou d'immunités plus générales, constitueraie ameilleure
forme de protection, mais il est contestable quigtie résolution reléve réellement de la compétahc Conseil de
Sécurité. La derniere source d'immunité pourrai & droit international coutumier. Cependanimiiunité offerte
par le droit international coutumier dans le campdtrations non consensuelles reste encore inogrtain

Pour toutes ces raisons, un SOFA constitue maeifesit une solution pratique et recommandée poteréyie le

personnel puisse étre arrété et, afin d’échapjpejuaidiction locale, il soit contraint d'invoquée droit coutumier,
de renoncer (de maniere explicite ou implicite)rarhunité juridictionnelle et I'exercice du pouvaliscrétionnaire
du Secrétaire général. Dans les cas ou un accorte SBOFA n'a pu étre conclu en raison de l'urgencede

I'opposition de I'Etat hote, il faut malheureusemtrer la conclusion que la protection des formssemble plutot
a un patchwork de normes diverses.

Samenvatting — Immuniteiten van VN-vredestroepen liafwezigheid van een akkoord over hun status

De VN moeten vaak de ontplooiing van vredestroefmacekeepers) en ander personeel van vredeseperati
toestaan zonder dat er een akkoord over het stedimutleze strijdkrachten (SOFA) is gesloten, onawile van de
nood om snel te handelen of het gebrek aan eertidnecende overheid waarmee kan worden onderhandeld
Hoewel de initiéle afwezigheid van een SOFA sonterl&an worden geremedieerd door alsnog een SOFA te
sluiten, blijft de vraag welke immuniteiten doordd gemandateerde vredestroepen genieten als Br3feEA is.

Door de VN gemandateerde vredesoperaties zijntivadiel aanwezig in een gaststaat met diens instegarbeze
instemming kan tot gevolg hebben dat de gaststestanal doet van zijn jurisdictie onder de regelzake
staatsimmuniteit. Als de afstand expliciet is, kemnve naar de modaliteiten ervan kijken om bepgekinte
identificeren. Als de afstand impliciet is of gebesl is op vereisten van een noodsituatie die pemelan zouden
de gebruikelijke modaliteiten die gewoonterechitetijn bepaald, van toepassing moeten zijn.

De VN-Veiligheidsraad heeft evenwel de dramatisstag gezet om de oprichting van vredestroepenetaaian
zonder de instemming van de gaststaat. Als er gestamming is, dan is er geen staatsimmuniteit eaten we
naar andere bronnen van immuniteit of gelijkaardigecherming zoeken. Het internationaal humanitgiht zou

de eerste andere bron zijn. Wanneer een Staat mvéigee stemmen met de aanwezigheid van dergdlifiepen
maar daar niet duidelijk tegen protesteert en euwertaze weigering afdwingt door middel van vijanjteleden,
dan moet die Staat geacht worden toch te hebbesstagd en zijn de regels inzake staatsimmuniteit va
toepassing. Wanneer dergelijke vredestroepen eVepem Staat aanvallen omwille van een door de VN
goedgekeurd doel of zijn zich verzetten tegen emmagende aanval van de gaststaat om hun gewapandedb
toegang tot diens grondgebied te ontzeggen, islidelijk geen instemming en zijn ze betrokken lEipegewapend
conflict. Door de VN gemandateerde troepen ontplamnder instemming van het gastland die een gewdape
conflict uitvechten met dit land, zouden moeten deor beschouwd als strijders omwille van het feit elaeen
gewapend conflict bestaat en het recht der gewapeaodflicten dus moet worden toegepast. Hoewel tteBpen
mogen worden aangevallen, mogen zij niet wordengelasuden en evenmin worden vervolgd voor
gemeenrechtelijke misdrijven voor hun deelnamedeauijandelijkheden. De tweede bron van beschernisingN-
recht. Het verdrag inzake VN-immuniteiten voorzietruimere immuniteiten dan het VN-Handvest, inifis
bescherming voor experten op zending, maar dezghéesing is niet automatisch van toepassing. DeeSmts-
Generaal moet bepalen dat de persoon en de hagelelim kwestie immuun zijn, maar dit oordeel kahvo®rwerp
Zijn van beperkte vormen van rechterlijke contratelusief rechterlijke controle door de gaststdde¢t verdrag
inzake de veiligheid van VN-personeel is een antieom van bescherming, maar een veel minder nuitigest
geval van niet consensuele operaties omdat de Vbbdeole moet hebben over het personeel opdatdretag
van toepassing kan zijn en de personeelsleden gggters mogen zijn. Een resolutie van de VN-\(gikidsraad
die de toepassing van het statuut van expert ogirzgiof immuniteiten meer algemeen oplegt, zouwesdere bron
van bescherming zijn, maar het is omstreden ofdszgelijk besluit binnen zijn bevoegdheid valt.eimtationaal



gewoonterecht zou de laatste bron van immunitefign Het is echter onduidelijk of hierin enige asoor
immuniteiten voor niet consensuele operaties bestaa

Een SOFA is daarom duidelijk een praktische en easlbn stap om te waarborgen dat personeel niggefasuden
wordt en geen beroep moet doen op gewoonterectlljdiete of impliciete) afstand van jurisdictie @et oordeel
van de Secretaris-Generaal om aan vervolging vokalé rechtbanken te ontsnappen. In gevallen wageen
SOFA kan worden gesloten, omwille van dringendedzaak of het verzet van de gaststaat, is de onaange
conclusie echter dat de bescherming van strijdkesichestaat uit een lappendeken van verschilletodt&en.

Zusammenfassung: Immunitaten des Personals von VNredensmissionen, fur die kein Truppenstatut
besteht

Die Vereinten Nationen sehen sich haufig dazu dgndtie Entsendung von militarischem und zivilemr$onal
von Friedensmissionen ohne vorherigen AbschluRseirappenstatuts (Status of Forces Agreement —SQEA)
autorisieren, weil schnelles Handeln geboten iserodéeine handlungsfahige Regierung als geeigneter
Verhandlungspartner zur Verfligung steht. Soferd soweit nicht dieses anfangliche Fehlen eines S&pa#ter
durch AbschluB eines derartigen Ubereinkommens deshavird, ist die Frage zu stellen, welche Immuaitéavon

den Vereinten Nationen mandatierten Friedenstruppabhangig vom Abschluf3 eines SOFA zukommen.

Von den Vereinten Nationen mandatierten Friedernsonigen waren Ublicherweise mit Zustimmung des
Aufnahmestaats in diesem prasent. Diese Zustimrkang als Verzicht auf seine JurisdiktionsgewaltRahmen
der Regeln betreffend die Staatenimmunitat begrifferden. Ist ein solcher Verzicht ausdricklickidt, kann er
zur Herleitung etwaiger Grenzen herangezogen werdengibt sich der Verzicht demgegentber konkludmfer
fut er in den zwingenden Notwendigkeiten einengkinden Notlage, sollten die zu Vélkergewohnheitstre
erwachsenen gewohnlichen MaRgaben angewendet werden

Der Sicherheitsrat hat allerdings den dramatis@ehritt unternommen, die Etablierung von Friedengien ohne
Zustimmung des aufnahmestaats zu autorisieren. It Eshan einer Zustimmung, findet auch das Recht de
Staatenimmunitat keine Anwendung; dies begrindetNditwendigkeit, eine andere Rechtsquelle von Initaun
oder vergleichbarem Schutz zu bestimmen. Sofem ®faat der Anwesenheit von Angehdrigen einer
Friedenstruppe nicht zustimmt aber entweder keikkmen Widerspruch hiergegen formuliert oder seine
Weigerung, zuzustimmen, mit Feindseligkeiten duuseizen versucht, rechtfertigt dies den Schiul3, dif3
betreffende Staat im Ergebnis der Anwesenheit derpgen doch noch zugestimmt hat; das Recht der
Staatenimmunitat wird hierdurch anwendbar. Greifietlessen die Friedenstruppen einen Staat an, ssém e
Verfolgung von den Vereinten Nationen gebilligtewetke, sei es in Reaktion auf einen bewaffnetenrifndes
gebietsverantwortlichen Staats, der den Zugang di#eAnwesenheit dieser Truppen gewaltsam abwewitn
kann eine Zustimmung zu ihrer Anwesenheit ausgessbh werden; die betreffenden Friedenstruppemdesfi
sich dann in einem bewaffneten Konflikt. Ohne dastimmung des Aufnahmestaats entsandte und in
Kampfhandlungen mit diesem Staat verwickelte Fmel@struppen sollten, weil ein bewaffneter Konflidsteht,

als Kombattanten angesehen werden, daher mul} dde &es bewaffneten Konflikts angewendet werderie D
Angehdrigen der Friedenstruppe dirfen zwar andegrifverden, jedoch duirfen sie aufgrund ihrer Téilna an
Feindseligkeiten nicht wegen gewohnlicher Straftaterhaftet und vor Gericht gestellt werden. Digeite
Rechtsquelle von Schutz ergibt sich aus dem Reeht\greinten Nationen. Das Ubereinkommen (iber die
Vorrechte und Immunitdten der Vereinten Nationeehtsitber das Recht der VN-Charta hinausgehende
Immunitaten — einschliellich derer fir Sondergetafixperts on Mission) — vor, aber diese Schutiabesungen
sind nicht automatisch anwendbar. Der VN-Geneka¢tér mul3 entscheiden, dal3 die betreffende Pensdrhre
Handlungen Immunitatsschutz geniel3en sollen; selleste Entscheidungen sind freilich in gewissem &hgf
richterlicher Uberpriifung, auch im Empfangsstaatetworfen. Die Konvention (iber die Sicherheit \Rersonal
der Vereinten Nationen und beigeordnetem Persehalrie weitere Rechtsquelle fur Schutz; bei rikcmsentierten
Friedensmissionen hat sie freilich deutlich geriegepraktischen Nutzen, da zu ihrer Anwendbarkieit\kreinten
Nationen Kontrolle Gber das Personal ausiiben migsdndieses Personal nicht den Status eines Koambertt
haben darf. Weitere mdgliche Rechtsquelle sindolRRé@snen des Sicherheitsrats, mit denen die Anwagdder
Regelungen flir Sondergesandte oder von Immunititgamein angeordnet wird; indessen ist zweife|halft es
sich im Rahmen der Kompetenzen des Sicherheitgeatselte, eine solche Entscheidung zu treffenhli€glich
kame Volkergewohnheitsrecht als anwendbare Recklisgn Betracht. Allerdings ist unklar, ob eseiterartige
volkergewohnheitsrechtliche Rechtsquelle fiir Imrtéten bei nicht konsentierten Friedensmissionehliefr gibt.

Aus diesen Griinden liegt auf der Hand, dal3 der WbBceines SOFA der praktikabelste und auch arendat
Schritt ist, um sicherzugehen, dal3 das Personar diniedensmission nicht in Gewahrsam genommen und



gezwungen wird, sich auf Volkergewohnheitsrechpliriten oder ausdrticklichen Verzicht, oder die Aamdung
einer von ermessen gepragten Kompetenz des VN-&lsakretérs berufen zu miissen, um eine Strafverfiglgm
Rahmen der Jurisdiktionsgewalt des Aufnahmestabtgeden zu kdnnen. Kann demgegeniber in einer
drangenden Notlage oder wegen des Widerstands ufesimestaats ein SOFA nicht abgeschlossen weedgibt

sich die unerfreuliche Bewertung, dal} der Schutz Meedenstruppen sich aus einem Patchwork vonelgiten
ergibt.

Riassunto - Le immunita deipeacekeepers ONU in assenza di undtatus of Forces Agreement

Per ragioni di tempestivita, ovvero per I'assenzardgoverno effettivo con cui negoziare, spessihdegioni Unite

si trovano a dover autorizzare il dispiegamentgehcekeepere di altro personale di supporto alla missione in
mancanza di un accordo sullo status giuridico deilaprie forze $tatus-of-Forces AgreementSOFA). In tali
circostanze, pertanto, si pone il problema di guathunita siano da attribuire alle forze di paceaitesa che (o fino

a quando non) venga effettivamente siglato un S@dAlahost nation

Tradizionalmente, le operazioni geacekeepingeseguite su mandato delle Nazioni Unite si svadgeon il
consenso dello Stato territoriale coinvolto. Propéle consenso pud confermare la volonta dellto $¢aritoriale di
rinunciare ad esercitare la propria giurisdiziooglisappartenenti alla missione di pace, applicahdwel caso, le
regole proprie dell'immunita degli Stati. Se laumtia & esplicita, ma sottoposta a condizioni, fiomita medesima
presentera chiare limitazioni. Se la rinuncia égcantrario, implicita, ovvero basata sulle esigedeeogatorie
imposte dalla situazione di emergenza, dovrebbeovate applicazione le condizioni stabilite dal ittr
internazionale consuetudinario.

Il Consiglio di sicurezza delle Nazioni Unite hdt&via spesso autorizzato la costituzione di falzpace senza il
consenso dello Stato territoriale. In assenza debkenso in parola, la disciplina sullimmunita de§tati non
trovera applicazione, dovendosi, se del caso, feemento ad altre fonti normative che garantiszdimmunita
medesima ovvero una protezione affine. In primtrgbbe farsi appello al diritto internazionale witario. Nel
caso poi in cui uno Stato non presti il proprio semso alla presenza pleacekeepersna, nel contempo, non si
opponga chiaramente al loro spiegamento o nondaaere il proprio rifiuto con le armi, si potrebbffermare che
lo Stato in questione abbia acconsentito, di failty presenza delle truppe straniere, e eh&rtiori, trovino
applicazione le regole proprie dellimmunita degfati. All'opposto, qualora le forze di pace attsico un paese su
mandato ONU, ovvero rispondano ad un attacco arrsfigato dallo Stato territoriale nel tentativo apporsi
all'ingresso dei militari ONU nel proprio territari dovendosi considerare escluso ogni consensparsera
dell’esistenza di un vero e proprio conflitto armaQui, i peacekeeperdelle Nazioni Unite, dispiegati senza il
consenso dello Stato territoriale e impegnati apiresso in combattimento, dovrebbero essere derai quali
meri combattenti, essendo in corso un conflittoaare trovando applicazione, per I'appunto, iltthridei conflitti
armati. | militari ONU, pertanto, potranno esseggetto di attacchi, ma non potranno essere arrestatputati di
reati comuni per il solo fatto di aver preso patle ostilita. In via secondaria, un’ulteriore ferdi protezione € “il
diritto delle Nazioni Unite”. La Convenzione suitamunita del personale ONU prevede una gamma pstavdi
immunita rispetto alla Carta delle Nazioni Unitetroducendo una proteziomae hocper gli “esperti in missione”,
nonostante tale protezione non si applichi autaraatente. Sebbene infatti, da un lato, il Segret@goerale possa
discrezionalmente determinare che taluni soggedttiesiano coperti da immunita, dall’altro talidi&oni sono
sottoposte a limitate forme di controllo giudiz@rincluso quello dello Stato territoriale. La Cenzione sulla
sicurezza del personale ONU rappresenta una faygeurgtiva di protezione, nonostante la scarsatatitiella
medesima in caso di operazioni non consensualipptar essere applicata, difatti, le Nazioni Urdte/rebbero
controllare direttamente i militari impegnati e gtiailltimi non potrebbero figurare quali combattebin’altra fonte
di protezione per le forze ONU potrebbe essereremgntata da una risoluzione del Consiglio di gzeza, che
imponga I'applicazione, nello specifico, dello s&ti “esperto in missione”, ovvero, in via generalell'immunita,
ai partecipanti alloperazione, sebbene sia contsovee I'atto in questione ricada o meno nell’ambditcompetenza
del medesimo Consiglio di sicurezza. L'ultima fodtémmunita potrebbe essere costituita dal diiitternazionale
consuetudinario. Tuttavia, vi &€ ancora incertezalfesistenza di una consuetudine, riguardante ribmita in
parola, nel caso di operazioni non consensuali.

Cio detto, un SOFA rappresenta la soluzione pitigaae raccomandabile per evitare che il persomajgegato
possa essere arrestato, ovvero, per scamparedisdizione locale, essere costretto a districaesiconsuetudini,
rinunce allimmunita (implicita o esplicita), e dsioni Segretario Generale. Nondimeno, in situazidove un
SOFA non possa comungue essere stipulato, si vpetiéa situazione di emergenza o per le resisteragfestate
dallo Stato territoriale, la protezione delle tregmisce purtroppo per essere affidata aghatchworknormativo.



Resumen — Inmunidades de las fuerzas de mantenimiende la paz en ausencia de un acuerdo sobre su
estatuto

Por la necesidad de una accion inmediata o andéeidancia de una autoridad competente con que Regtas
Naciones Unidas se ven regularmente obligadasaizart un despliegue de fuerzas de mantenimientta gz
(peacekeepe)sy de otras personas desplegadas en apoyo denessite paz, sin que exista un acuerdo sobre el
estatuto de sus fuerzas (SOFA). En tales circuaisteynse plantea el problema de las inmunidadegiegocen las
fuerzas de la ONU, a menos o hasta que puedadkegéieriormente a un acuerdo SOFA.

Tradicionalmente las operaciones de mantenimieatia ¢ghaz de las Naciones Unidas se realizan caprizbacion

de los Estados huéspedes en cuyo territorio serdiésa. Este consentimiento puede significar qué&stado

huésped renuncie a ejercer su jurisdiccién pragpicando en este caso las reglas de la inmunidh&stado. Si
esta renuncia es explicita, cabe analizar sus mdadals para identificar sus limitaciones. Si laurazia es implicita
0 si se basa en las necesidades prioritarias dsitwrz&ion de emergencia, hay que aplicar las nuatids vigentes
tales como se definen en el derecho consuetudinario

Sin embargo, el Consejo de Seguridad de las Naxioné&as ha dado un paso clave al autorizar ellidgsie de
tropas de mantenimiento de la paz sin el consestitmide un Estado receptor. Sin este acuerdo, muege
invocar el principio de la inmunidad del estado ay lque buscar otras fuentes de inmunidad o de quidte
comparables. En una primera instancia se puederireal derecho internacional humanitario. CuandoEstado
rechaza la presencia sobre su territorio de fueszasmadas de este tipo pero no se opone abiertameste
despliegue ni confirma su negativa tomando las sysgpodria presumir que este Estado consiertévafeente a
la presencia de tropas extranjeras y, con mas ragénaplican las reglas relativas a la inmunideldedtado. Al
contrario, cuando tales fuerzas de paz atacan tal&bajo el mandato de la ONU o responalem ataque armado
por parte del Estado huésped, en un intento dekpriels el acceso a su territorio, la ausenciaaesentimiento es
entonces manifiesta y se puede hablar de un vexadeflicto armado. Las fuerzas bajo el mandatéad®@NU,
desplegadas sin el acuerdo del Estado huéspedpkidradas en un conflicto armado con este Estassged,
deberian ser consideradas como combatientes guoechlb mismo que hay un conflicto armado vy, poralatd,
habria que aplicar el derecho de los conflictosaalos. Si estos militares de la ONU pueden sufrintague, en
cambio no pueden ser detenidos ni tampoco persegpata delitos de derecho comun resultando delesihecho
de su participacién en las hostilidades. Una seguwia de proteccion es el derecho de las Naciomédall La
Convencidn de la ONU sobre las inmunidades de $tadés extiende las inmunidades definidas por ttaCie las
Naciones Unidas, introduciendo una proteccion ad para los expertos en misidn, aunque no se aplica
autométicamente. Corresponde al Secretario gedetaiminar las personas y los actos cumplidos qmargde las
inmunidades necesarias. Sin embargo esta decisidnsemetida a formas limitadas de control judicials
particularmente por parte del Estado huésped. lrev€wion sobre la seguridad del personal de la ©bistituye
una tercera forma de proteccién, pese a su estiidadien el caso de operaciones no consens(iEtestecto, para
que sea aplicable, la ONU deberia controlar direetde al personal desplegado que por otra partpuede
intervenir como combatiente. Otra forma de protatevanzada reside en una resolucién del Consejeglgidad
de la ONU que impone la aplicacion del estatut@ei$igo de experto en misién o de inmunidades neieigles,
aunque sea discutible que tal resolucion deperadmeate de la competencia del Consejo de Segutadiltimo,
el derecho internacional consuetudinario puede iamproporcionar una fuente de inmunidad, no sieado
totalmente seguro que se aplique en el caso da@pees no consensuales.

Por todas estas razones un SOFA constituye corctaddad una solucién practica y recomendada parteger al
personal contra una detencion e impedir que, soloat fin de escapar de la jurisdiccion local, fmaado de
invocar el derecho consuetudinario, de renunciar nfchnera explicita o implicita) a la inmunidad ¢iali y al
ejercicio del poder discrecional del Secretarioegah En los casos en que no se puede concluicugr@o sobre un
SOFA, debido a la urgencia o a la oposicion dedishuésped, hemos de sacar la desagradable sionatie que
la proteccion de las fuerzas parece mas bien patclwork” de normas diversas.



